THE 


AMERICAN LAW REVIEW. 


JULY, 1882. 


CONFLICT OF LAWS AND BILLS OF EXCHANGE. 


A situ of exchange, drawn, accepted, and indorsed, may be 
called an international document of commerce. It may be 
drawn in England, be accepted in Scotland, be made payable in 
France, be indorsed in Italy, and re-indorsed in Germany. The 
rights, therefore, of the parties may be influenced by the laws of 
four or five different countries. The legislation, further, as well 
as the customs of different nations, with regard to every kind of 
negotiable instrument, differ sometimes in matter of detail and 
sometimes in matter of fundamental principle. There is, there- 
fore, reason to expect that the determination of the rights and 
liabilities of the parties to a bill should constantly give rise to 
what is termed a conflict of laws. The English law reports 
fully bear out this expectation. They contain a line of cases! 
(extending in date over more than a century) which record the 
attempts of the English judges to lay down the rules of so-called 
private international law,? as far as such rules affect bills of 


1 For the convenience of the reader I 
give the list of such cases in their chrono- 
logical order: Burrows v. Jemino (1755), 
1 Atkyns, 255; Mellish v. Simeon (1794), 
2 H. BI. 378; Kearney v. King (1819), 2 
B. & Ald. 301 ; Wynne v. Jackson (1826), 2 
Russ. 551; Don v. Lippman (1830), 5 Cl. 
& F. 1; De La Chaumette v. Bank of 
England (1831), 2 B. & Ad. 385 ; Trimbey 
v. Vignier (1834), 1 Bing. nN. s. 181; 
Cooper v. Waldegrave (1840), 11 Beav. 
282; Rothschild v. Currie (1841), 1 Q. B. 
43; Allen v. Kemble (1848), 6 Moore P. C. 
614; Ralli v. Denistoun (1851), 6 Ex. 483; 
Gibbs v. Fremont (1853), 9 Ex. 25; 
Sharples v. Richards (1857), 2 H. & N. 57; 
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Suse v. Pomp (1860), 8 C. B. x. s. 538; 
Scott v. Pilkington (1862), 2 B. & 8.11; 
Hirschfeld v. Smith (1866), L. R.1C. P. 
340; Lebel v. Tucker (1867), L. R. 3 Q. B. 
77; Bradlaugh v. De Rin (1870), L. R. 
3 C. P. 538; L. R.5 C. P. 473; Ronquette 
v. Overmann (1875), L. R. 10 Q. B. 525; 
Goodwin v. Robarts (1876), 1 App. Cas. 
476; Horne v. Rouquette (1878),3 Q. B. 
D. (C. A.) 514. 

2 I have used the expressions “ conflict 
of laws” and “ private international law” 
indiscriminately to denote the same thing ; 
namely, that part of the law of any coun- 
try (in this instance of England) which 
contains the rules for the selection of the 
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exchange. A student, however, who consults the decisions of 
English tribunals will find it no easy matter to deduce from 
them a clear series of rules, or to show that the rules which may 
be deduced from reported judgments or from text-books are con- 
sistent with the admitted principles of private international law. 
An inquirer may indeed now obtain inestimable instruction from 
Mr. Chalmers’s admirable digest of the law of bills of exchange,! 
—a book which is certain to become in a short time, if it has 
not become already, the leading authority on its topic. Buta 
perusal of those parts of Mr. Chalmers’s treatise which refer to 
the conflict of laws? will not remove all the reader's perplex- 
ities. He will find that the validity and effect of the contract 
embodied in a bill is for some purposes to be determined by the 
law of the place of issue, for others by the law of the place 
where the bill is drawn, for others by the law of the place of 
acceptance, and for others by that of the place of payment. 
Hence, even a trained lawyer who has not carefully considered 
the nature of a bill of exchange and the principles which regulate 
the conflict of laws is likely to come to the conclusion that the 
whole subject is in a state of confusion, that the decisions of the 


English courts (with which alone I am concerned) are not re- 
ducible to any common grounds of principle, and that the rules 
established as to the effect on bills of exchange of a conflict of 


laws are at any rate exceptional or anomalous. My object is to 
show that this conclusion, natural though it be, is in the main 
erroneous. The decisions of our courts with regard to the effect 
of a conflict of laws on the contract, or rather the contracts, em- 
bodied in a bill of exchange can, I believe, be proved to conform 
at bottom to the general principles of private international law 


body of law, e.g. the law of England or 


the law of France, applicable to the deter- 
mination of a given case. Each term is 
open to grave objections, and the term 
“ private international law ” is both inac- 
curate and, to a certain extent, misleading. 
But there is great practical convenience in 
making use of expressions each of which is 
in vogue and is supported by good author- 
ities, 

1 A Digest of the Law of Bills of Ex- 
change, Notes, and Cheques, by M. D. 
Chalmers, M. A. (2d ed.) Stevens & 
Sons. 


2 See especially Chalmers, arts. 59, 60, 
pp. 53, 54. 

8 For this impression Mr. Chalmers is 
hardly responsible. As the writer of a 
digest, he is hampered at every turn by the 
necessity of clinging to the expressions and, 
where it is possible, to the ipsissima verba 
of the judges. Now, the confusion in 
which our topic is involved arises mainly 
from the fact that the judges use language, 
especially as to the influence of the lex loci 
contractus, which conceals rather than ex- 
plains the real principles of their deci- 
sions. 
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as expounded by such writers as Story or Westlake. These deci- 
sions are, indeed, not always consistent. They leave the answers 
to several important questions open to discussion. Still it will 
be found that the difficulty of adjusting the rights of the several 
parties to a bill arises for the most part, not from any dispute as 
to the rules of private international law, but from uncertainty 
as to the exact nature of the contract entered into by each of 
the parties to a bill; namely, the acceptor, the drawer, and the 
indorser. I shall, therefore, pursue the following course of argu- 
ment: I shall first state briefly (making, I may add, the freest 
use of Mr. Chalmers’s treatise) the nature of the contracts em- 
bodied in a bill of exchange. I shall then show that the general 
rules concerning a conflict of laws which admittedly apply to 
contracts in general are not contradicted, but are rather illus- 
trated, by the rules of private international law applied by our 
courts to bills of exchange. I shall, lastly, examine certain points 
of difficulty raised by the reported cases, and attempt to show 
that they may, on the whole, be solved in accordance with ad- 
mitted principles. The inquiry to which I invite the attention 
of your readers may appear to have an abstract or, as the ex- 
pression goes, academic character; but this is not so. Any one, 
who considers the daily increasing importance of questions hav- 
ing reference to the conflict of laws, and the importance, both to 
American lawyers and to American men of business, of under- 
standing the rules which guide English judges when called upon 
to determine such questions as those raised in the recent cases of 
Lebel v. Tucker,! Rouquette v. Overmann,? Horne v. Rouquette,’ 
must admit that an attempt to put these rules in a clear light 
deserves the attention of practising barristers. 


A. THe CONTRACT OF EACH OF THE PARTIES TO A BILL. 


A bill of exchange is an instrument embodying not one con- 
tract, but a series of different, though interconnected, contracts. 
The instrument no doubt has, as a whole, certain marked peculi- 
arities. The object for which the bill exists is one; namely, to 
secure to the holder the payment, in due course, of the sum for 
which the bill is drawn. But the several contracts entered into 
for this purpose by the acceptor, the drawer, and the indorser, 
and therefore the several liabilities of each of these parties, are 


1L. R.3 QB. 77. 2L. R.10Q. B. 525. §3Q. B. D. 514. 
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distinct and different. This is a point which should not be lost 
sight of for a moment; for half the difficulties which have per- 
plexed judges or text-writers, when called upon to deal with the 
conflict of laws as it may affect the rights or obligations of the 
parties to a bill, have arisen from the habit of thinking of a bill 
as a single contract instead of regarding it as what it really is, — 
an instrument embodying distinct contracts. The several agree- 
ments or contracts of each of the parties to a bill have, it should 
be noted, one other important point in common: they are each 
perfected by delivery. ‘ Every contract on a bill, whether it be 
the drawer’s, an acceptor’s, or an indorser’s, is incomplete and 
revocable, until delivery of the instrument, in order to give 
effect thereto.”! This matter becomes of consequence when we 
have to determine what is the place at which the contract, say of 
the drawer or of an indorser, is made or completed. So much 
having been noted as to the general nature of the contracts 
under a bill, the important thing for my present purpose is to 
distinguish accurately, though in very general terms, the con- 
tracts of the acceptor, the drawer, and the indorser, respectively. 

i. The Acceptor.— The drawee of a bill is, as such, under no 
contract whatever. By accepting it he becomes the principal 
debtor thereon. As acceptor, he undertakes that he will pay it 
according to the tenor of his acceptance. “ The effect of accept- 
ing a bill is an absolute contract on the part of the acceptor to 
pay the payee, or order, or bearer [in other words, the holder], 
as the instrument may require.” ? Hence the acceptor is bound 
by all the express or implied terms of the bill as to the place, 
time, mode of payment, the person to whom it is to be paid, &c. 
The fulfilment, in short, of the acceptor’s contract is the payment 
of the sum for which the bill is accepted at the time, in the mode 
and at the place fixed by the bill, to the person entitled to be 
paid by the terms of the bill. Should the acceptor fulfil his con- 
tract, the liabilities on the bill of the other parties thereto are at 
an end, or, to speak more strictly, the contingencies under which 
these parties are to become liable do not arise. 

ii. The Drawer. — The drawer of a bill engages that, on due 
presentment, it shall be accepted and paid according to its tenor, 

1 Chalmers, art. 53, p. 45. 


2 Chalmers, art. 211, p. 182. Smith v. Vertue, 30 L. J. (C. P.) 56, 60. 
® Byles (8th ed.), p. 3. 
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and that, if it be not accepted or be not paid, he will, provided that 
due notice of dishonor has been given, indemnify the holder by 
payment. He undertakes to pay the bill (under these circum- 
stances) at the place where the bill is drawn.? 

In this contract of the drawer, two elements ought to be 
distinguished from each other; namely, the contingencies under 
which his liability to perform his contract is to arise, and the 
contract which, these contingencies having arisen, he is bound to 
perform. 

The contingencies under which the liability to pay the Dill 
is to arise are non-acceptance by the drawee, or non-payment in 
due course by the acceptor, combined with due performance of 
certain acts, specially the giving due notice of dishonor by the 
holder. As regards these contingencies, the drawer’s liability is 
dependent upon the acts or omissions of others. If the drawee 
accepts, the drawer becomes surety for the principal debtor, or, 
in other words, the acceptor. Whether he may ever be called 
upon or liable to perform his own contract, depends upon the 
action of the acceptor. If the acceptor pays in due course, the 
drawer’s liability on the bill is at an end. Anything, again, 
which defers the time at which the acceptor is bound to make 
payment, defers the time at which the drawer’s liability to per- 
form his own contract can arise. The default of the acceptor, 
on the other hand, to pay the bill in due course (combined with 
due notice to the drawer), brings into force the drawer’s own 
contract. 

The drawer’s contract, which, on the necessary contingencies 
having arisen, he is bound to perform, is the payment of the bill 
at the place where it is drawn. This contract, when once it has 
come into force, is, it will be noted, independent as to its mode 
of performance, &c., of the contract of the acceptor. 

iii. Indorser. — An indorser of a bill is in the nature of a new 
drawer He engages, upon due presentment, it shall be accepted 
and paid, according to its then tenor; and that, if it be not so 
accepted and paid, he will indemnify the holder, provided due 
notice of dishonor be given.t In other words, * every indorser 


1 Gibbs v. Fremont, 9 Ex. 25; Mayne on 8 Penny vr. Innes, 1 C., M. & R., at p. 
Damages (3d ed.), pp. 212, 213 ; Story, Con- 441, per Parke, B. 
flict of Laws, §§ 314, 315. # Chalmers, art. 218, p. 188. 

2 Ronqnette v. Overmann, L. R. 10 
Q. B. 536. 
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of a bill is in the nature of a new drawer, and is liable to every 
succeeding holder in default of acceptance or payment by the 
drawee. An indorser contracts that if the drawee [acceptor ?] 
shall not, at maturity, pay the bill, the indorser will, on receiving 
due notice of dishonor, pay the holder the sum which the drawee 
ought to have paid. . . . He also contracts, in the case of a bill 
payable at future date, that if the drawee refuses to accept on 
presentment, he will, in like manner, pay.”! The contract of 
the indorser is to pay at the place of indorsement.? The indorser 
and the drawer agree, “ upon due notice, to reimburse the holder 
in interest and damages at the place where they respectively 
entered into the contract.” The indorser is liable only to sub- 
sequent holders, and has no liability towards prior indorsers. 
** An indorser contracts that if the drawee shall not, on present- 
ment accept, or at maturity pay, the bill, the indorser will, on 
receiving due notice of the dishonor, pay to the person who has 
a right to claim as holder as against him, if such person, though he 
has given notice for, has received no value on the bill, or if such 
person, though he did receive value on the bill, is liable to pay 
on the bill the sum which the drawee ought to have paid, together 
with such damages as the law prescribes or allows as an indem- 
nity. Within that definition the ultimate indorsee will, if he has 
given due notice or notices, recover, because, though he has given 
value for the bill, he has received no value on it. Any interme- 
diate indorser will recover if the notices are in order; because, 
though he has received value on the bill when he indorsed it, he 
is made liable on the bill by having to indemnify his indorsee or 
a subsequent indorsee. But such intermediate indorser will not 
be liable [recover ?] if the notices are not in order, because he 
received value on the bill when he indorsed it, and is relieved 
from liability by defect of notices, and therefore is entitled to no 
indemnity.” 4 

In the contract of the indorser, as in that of the drawer, it is 
necessary to distinguish from each other the contingencies under 
which his liability to perform his contract 1s to arise, and the 
contract which, these contingencies having arisen, he is bound to 
perform. The conditions or contingencies depend ultimately 


1 Byles (8th ed.), p. 139. 4 Horne v. Rouquette, 3 Q. B. D. 514, 


2 Story, § 315. 519, per Brett, L. J. 
Ibid. 


asa aaa 
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upon the default of the acceptor; the contract to be performed 
is the payment (on certain contingencies having arisen) of the 
amount due on the bill at the place of indorsement. 


B. ConFuict or LAws. 


The principles adopted by the English courts for determining 
the validity and effect of a contract in any case where a conflict 
of laws may arise, admit (if all limitations and exceptions foreign 
to our present purpose be omitted) of being summed up in two 
formulas. 

First Formula.— The formal validity of a contract is to be deter- 
mined wholly by the law of the country where the contract is made 
(lex loci celebrationis).!_ The formalities that are required for a 
contract by the law of the country where it was made are both suf- 
ficient and necessary for its validity in England? 

The maintenance by the English courts of this principle is past 
a doubt, and hardly requires proof. It is in effect a strict, prob- 
ably rather a too strict, application of the maxim, locus regit 
actum, — the forms of a legal act are determined by the law of 
the country where it takes place. 

The rule for determining the validity of a bill of exchange 
comes strictly within this first formula. 

“ The validity of a bill, as regards requisites of form, is gener- 
ally determined by the law of the place of issue, and the formal 
validity of supervening contracts, such as acceptance or indorse- 
ment, is (generally) determined by the law of the place where 
such contract is made.” 3 

When it is noticed that issue, as defined by Mr. Chalmers, 
means the first delivery of a bill to a person who acquires the 
right to enforce payment thereof, and that he expressly states 
that every contract on a bill is incomplete until delivery of the 
instrument in order to give effect thereto,® the fact becomes per- 
fectly plain that the formal validity of every contract made under 
a bill of exchange depends upon the Jaw of the country where 
the contract is completed (lex loci celebrationis). 

1 This is a better technical expression was properly subject, has led to a great 
than the more ordinary term, Jer loci con- deal of confusion. 
tractus, which, from its ambiguity, as mean- 2 Westlake, §§ 197, 199. 
ing (1) either the law of the place where 8 Chalmers, art. 59, p. 53. 


the contract was made, or (2) the law of 4 Chalmers, art. 246, p. 216. 
the place to the law of Which the contract 5 Chalmers, art. 53, p. 45. 
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Second Formula. — The incidents or effects of a contract are to 
be determined by the law to which the parties intended, or may be 
presumed to have intended, to submit themselves.! Hence (if there 
are no special circumstances indicating another intention), 1, where 
the contract is to be performed in the country where it is made, 
or where there is no definite or fixed place, the incidents of the 
contract are to be determined by the law of the country where the 
contract is made (lex loci celebrationis) ; 2, where the contract is 
made in one country, and is to be performed in another, the inci- 
dents of the contract are to be determined, at any rate, so far as 
the performance is concerned, by the law of the country where the 
contract is to be performed (lex loci solutionis).? 

The effect of this formula, as far as regards the matter in hand, 
is that the incidents, or, as they are ‘sometimes termed, the obli- 
gation of a contract, must be determined by the law of the 
country where the contract is to be performed. To the correct- 
ness of this conclusion many of my readers will demur. The 


reports, no less than authoritative text-books, abound with state- 
ments of the principle that a contract is governed by the law of 
the place where it is made, or, as it is usually termed, the lex loci 


But the contradiction between the formula I have 
laid down and the authorities is little more than verbal. English 
judges, when, about a century and a half ago, they were first 
called upon to deal with the conflict of laws, no doubt conceived 
that matters of form, matters of substance, and, in short, every- 
thing except matters of procedure, were governed by the lex loct 
contractus. They, no doubt, also interpreted this expression as 
meaning the place where the contract was made. The adoption 
of a formula which they, to a certain extent, misinterpreted has 
influenced, to a limited degree, the substance of their decisions, 
especially in regard to the validity of marriage.t It has still more 


contractus.? 


1 Lloyd v. Guibert, L. R.1 Q. B. 115. 
See especially Foote, pp. 311-326. Mr. 
Foote’s great merit is the clearness with 
which he has brought out the fact that the 
intention of the parties is, according to 
English decisions, the leading considera- 
tion in determining what is the proper law 
to which the incidents of a contract are 
subject. The rules as to the effect of the 
law of the place of the contract, or the law 
of the place where the contract is to be per- 


formed, are all subordinate to this leading 
consideration. 

2 Story, § 280; Lloyd v. Guibert, L. R. 
1 Q. B. 115. 

3 See, for example, Rothschild rv. Currie, 
1 Q. B., at p. 49; Allen v. Kemble, 6 
Moore P. C. 321, 322; Lebel v. Tucker, 
L. R. 3 Q. B., at p. 84. See also Story, 
§§ 242, 260, 263. 

4 See Dicey on the Law of Domicil, 
p- 208. 
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influenced the language in which their judgments have been and 
are expressed. For the courts soon found it necessary to give 
predominating effect, as far, at any rate, as the mode of perform- 
ing a contract went, to the law of the place of performance 
(lex loci solutionis). This change of doctrine was, as often hap- 
pens in the case of judicial legislation, combined with verbal 
adherence to an old formula, not really consistent with the new 
view. The expression lex loci contractus was re-interpreted so 
as to mean, not the law of a country where a contract was made, 
but the law with a view to which the contract was made; this 
law being, in most cases, the law of the place of performance. 
The same result was sometimes obtained by another method, 
namely, by laying down that a person must be assumed to have 
contracted at the place where his contract was to be performed. 
By either mode of interpretation an actual reference to the law 
of the place of performance (lez loci solutionis) was masked (as 
it still often is in English decisions and text-books) under a 
nominal reference to the law of the place of the contract (lex loci 
contractus).1 This substitution of the law of the place of per- 
formance (lex loci solutionis) for the law of the place where a 
contract was made (lex loci celebrationis) was the easier, because, 
in the vast majority of instances, contracts are intended to be 
performed in the country in which they are made. The law, 
therefore, governing them may in many cases with almost equal 
propriety be described as either the lex loci solutionis or the lex 
loci celebrationis. The adherence to the term lex loci contractus 
has, however, thrown much obscurity over a matter plain enough 
in itself, and is, I believe, the sole ground which prevents the 
immediate recognition of the fact that, as a general rule, the 
English courts do refer the incidents of a contract to the law of 
the place of performance. This being understood, it remains to 
consider what, in the case of a conflict of laws, are the rules fixing 
the incidents of the contract made by each of the parties toa 
bill of exchange. 

i. The Acceptor. — When a bill is accepted and payable in one 
and the same country, an acceptor’s liability is admittedly regu- 
lated by the law of that country (lex loci solutionis). But we 

1 For the transition from what may be Q. B., at p. 49; Allen ». Kemble, 6 Moore 


termed the older to the later and more cor- P. C. 321,322; with which compre Story, 
rect doctrine, see Rothschild v. Currie, 1 §§ 242, 263, 272, 282, 314, 315. 


AUM 
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may go further than this. When a bill is drawn in one country 
and payable in another, all the expressions as to time and mode 
of payment are, as Mr. Chalmers puts it, “interpreted by,” or, in 
other words, dependent upon, * the law of the place of payment ;”! 
and * where a bill of exchange is accepted in one country pay- 
able in another, the acceptance is (probably) to be interpreted 
according to the law of the place of payment.” * If the word 
“ probably” be struck out, we have here the true rule, namely, 
that the acceptor’s liabilities are defined and governed by the law 
of the country where the bill is to be paid (lex loci solutionis), 
This law not only regulates the time and mode of payment, but 
may defer? or altogether do away with an acceptor’s liability to 
make payment. His contract, in other words, is governed by 
the lex loci solutionis. 

ii. The Drawer. — The drawer’s contract is, as we have already 
noted, that under certain contingencies he will pay the amount 
of the bill at the place where it was drawn. 

Whether the contingencies arise or not necessarily depends on 
the action of the drawee or acceptor; anything, therefore, which 
affects the liability of the drawee or the acceptor may indirectly 
affect that of the drawee. <A law, for example, passed in the 
country where the bill is payable may, by deferring the liability 
of the acceptor, defer the time at which the drawer’s liability 
commences.® 

The performance, however, of .the drawer’s own contract, 
namely, the payment of the bill, is regulated wholly by the law of 
the country where it is payable by him, ¢.e. the country where 
it was drawn. In other words, his rights and liabilities are 
governed by the lex loci solutionis§ 

iii. The Indorser.— The observations made as to the drawer 
apply, mutatis mutandis, to the indorser. He has undertaken to 
pay the bill under certain contingencies at the place of indorse- 
ment. His liability on his own contract is when these con- 
tingencies have arisen, regulated by the law of the place where 
he has to perform it, namely, by payment (lex loci solutionis).® 


Chalmers, art. 60, Exception 2, p. 55. 5 Rouquette v. Overmann, L. R. 10 
2 Chalmers, art. 60, Exception 3, p 55. Q. B. 525. 
% Rouquette v. Overmann, L. R. 10 6 Allen v. Kemble, 6 Moore P. C. 314; 
Q. B. 525. Gibbs v. Fremont, 9 Ex. 25; Mayne on 
# Mellish v. Simeon, 2 H. Bl. 378. Damages (3d ed.), pp. 212, 213; Story, 
$§ 315, 316. 
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The general result, therefore, is that there is no one law regu- 
lating the contract under a bill of exchange, for the simple reason 
that no one such contract exists, but that the several contracts 
of the different parties to a bill are regulated by the law of the 
place of performance. The place at which each party to a bill 
undertakes that he himself will pay it is, with regard to him, the 
lex loci contractus, according to which his liability is governed.! 
The rules as to contracts under a Dill are, in short, precise applica- 
tions of the rules of private international law (as understood by 
the English courts) with regard to the law governing the effect or 
validity of a contract. 

Mr. Chalmers, indeed, lays down that, “ except as hereinafter 
mentioned, the interpretation of the drawing, indorsement, or ac- 
ceptance of a bill is generally determined by the law of the place 
where such [each?] contract is made.”’* The authority of so 
acute a writer would have made me doubt the correctness of my 
own view, did I not observe that Mr. Chalmers’s three exceptions 
eat away his rule. The rule is, I venture to conjecture, laid 
down out of deference to the judicial dicta as to the lex loci con- 
tractus, and Mr. Chalmers is perhaps right to keep, in a digest, 
close by received language. The exceptions, which are, in fact, 
the rule. represent his own thorough knowledge of the law. 


C. Questions oF DIFFICULTY. 


First Question. — What is the law governing the liability of an 
acceptor to an indorsee under an indorsement not in the form re- 
quired by the law of the country where the indorsement is made? 

X. accepts in England a bill to order, drawn and payable in 
England. The bill is indorsed in France to A., in a form which 
would be valid if the indorsement were made in England, but is 
not valid according to the law of France. A. sues X. in England 
upon the bill. X. is, under these circumstances, liable on the 
bill to A.? X.’s contract is (on the view taken by the Queen's 
Bench) to pay to any order valid by the law of England, i. e. 
which would be valid if made in England. In other words, X.’s 
liability to A., the indorsee, is governed by the law of the country 
where X. has to perform his contract (lex loci solutionis). ‘The 
contract which the drawer proposes is this: He says, ‘Pay # cer- 


1 Mayne (3d ed.), p. 212. See Story, 2 Chalmers, art. 60 
$315. % Lebel r. Tucker, L. R. 3 Q. B. 77. 
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tain sum at a certain date to my order.’ The acceptor makes 
this contract his own by putting his name as acceptor, and his 
contract, if expanded into words, is, ‘I undertake at the maturity 
of the bill to pay to the person who shall be the holder under an 
indorsement from you, the payee, made according to the law 
merchant.’ How can that contract of the acceptor be varied 
by the circumstance that the indorsement is made in a country 
where the law is different from the law of England?”! The 
court, in taking this view, did not, it should be noticed, in any 
way decide that an indorsement invalid by the law of the place 
where it is made give any rights as between the parties directly 
affected by it, namely, the indorser and a subsequent indorsee. 
What the Court of Queen’s Bench did hold was, that the acceptor 
having agreed to be bound by the particular kind of indorsement, 
his contract could not be affected by the law of the place where 
the contract was made. 

A bill of exchange, payable in England, is drawn in France 
upon and accepted by X. in England. The bill is indorsed to A. 
in France in a form which would be valid if the indorsement were 
made in England, but is not valid, according to the law of France. 
A. sues X. in England. X. is, under these circumstances, not 
liable upon the bill.2 X.’s contract is, according to the view 
taken by the majority of the Court of Common Pleas, to pay 
the bill upon an indorsement good by the law of the country 
where the indorsement is made? 

These two cases cannot, by any fair system of interpretation, 
be made consistent with each other. The Court of Queen’s 
Bench held that the mode of indorsement by which the acceptor 
undertook to be bound was such an indorsement as would be 
valid if made in England. The Court of Common Pleas, and 
apparently the Court of Exchequer Chamber, held that the ac- 
ceptor undertook to be bound by any indorsement good accord- 
ing to the law of the place where it was made, but not otherwise. 
On either view the acceptor is bound by the law of the country 
where he has to perform his contract. The question undecided 
is, What is that contract ? 

1 Lebel v. Tucker, L. R. 3 Q. B., at case by the Exchequer Chamber does not 
p- 84, per Lush, J. affect the point under consideration, for the 

2 Bradlangh v. De Rin, L. R.3C.P.538. judgment appears to have been reversed 


8 Bradlangh r. De Rin, L. R.3 C.P. solely on the ground that the court below 
538. The reversal of the judgment in this was mistaken as to the law of France.. 
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Second Question. — By what law is the right to notice of dis- 
honor to be governed ?} 

* Where laws conflict, the validity of a notice of dishonor, both 
as to form and time, is probably determined,” writes Mr. Chalmers, 
“ by the law of the place where the notice is given.” ? 

This proposition is illustrated by the following case: X. in 
England draws and indorses to A. a bill payable in Spain. A. 
indorses it to M. in Spain. It is presented for acceptance, and 
dishonored. Fifteen days afterwards M. gives notice of dishonor 
to A., who immediately gives notice to X. By Spanish law no 
notice of dishonor by non-acceptance is necessary. A. is liable 
to M., and if he pays M., can sue X.* 

Mr. Chalmers’s rule, as explained by his illustration, is, as one 
might almost assume it would be, correct. What it is, I con- 
ceive, intended to point out is, that the notice by M. to A., given 
in Spain, was governed by Spanish law, and, being so governed, 
was held by our courts to be a valid notice giving M.a right of 
action against A., and hence giving A. in turn a right of action 
against X. But the rule as laid down by Mr. Chalmers hardly 
suggests the principles on which the law governing the right to 
notice of dishonor must in general be determined. As to this, 
the following two points ought to be distinguished : — 

i. The time at which a drawer’s or indorser’s right to notice of 
dishonor accrues, the delays which may be legitimately incurred in 
giving the notice, owing to acts to be done in the country where 
the bill is payable, in reference to its non-acceptance or non-pay- 
ment, are all regulated by the law of the county where the Dill 
is made payable. The contingencies under which he becomes 
liable to pay the bill are regulated by the law of the country 
where the bill is payable or (omitting, for the sake of simplicity, 
the case of acceptance in one country of a bill payable in another) 
by the law of the country where the bill is accepted. In this 
sense it is perfectly true, as laid down in Rothschild v, Currie, 
and elsewhere, that due notice of dishonor by the acceptor is part 
of the contract, and that, therefore, where a bill is made payable, 
e. gin France, the sufficiency of notice of dishonor and protest 


1 Rothschild v. Currie, 1 Q. B. 43; 2 Chalmers, art. 202, p. 175. 
Hirschfeld v. Smith, L. R. 1 C. P. 340; 3 Horne v. Rouquette, 3 Q. B. D. 
Ronquette v. Overmann, L. R. 10 Q. B. (C. A.) 514. 

525; Horne v. Rouquette, 3 Q. B. D. 514. 41Q. B. 43. 


510 CONFLICT OF LAWS AND BILLS OF EXCHANGE. 


must be determined by French law. The drawer’s liability is in 
this sense, as already pointed out, determined by that of the 
acceptor.! 

ii. From the moment that a drawer becomes, under the law 
governing the contract of acceptance, entitled to notice of dis- 
honor, then, as it would seem, the time within which notice should 
be given is regulated by the law of the drawer’s own contract ; 
namely, the law of the place, e.g. England, where the Lill is 
drawn. In the cases of Rothschild v. Currie,? Hirschfeld +. 
Smith,’ Rouquette v. Overmann,! there is nothing to suggest that 
when everything was done in France with regard to protest, 
registration, &c., required by French law, the indorsee was not 
bound to give the English indorser notice within the period then 
required by English law, namely, within a reasonable time. Nor 
is Horne v. Rouquette ° inconsistent with this view. The liability 
of X., the English indorser, depended upon A.’s liability to M., 
the Spanish indorsee. The notice to be given by M. was regu- 
lated by Spanish law; but when A. had received due notice from 
M., he was thereupon bound (it is submitted) to give notice 
within a reasonable time from that moment in accordance with 
the law of England. 

Third Question. — By what law is the payment of interest by 
way of damages to be governed ?7 

The answer is, that each party, acceptor, drawer, or indorser, 
must pay interest according to the law of the country where his 
contract is to be performed (lex loci solutionis). This answer. 
cannot be better given than in the words of Mayne,* based in 
effect upon the language of Story. “The place at which each 
party to a bill or note undertakes that he himself will pay it, is, 
with regard to him, the lex loci contractus. Consequently, with 
regard to each of the parties to a bill, interest in the nature of 
damages, where there has been no express contract, may be of a 
very different amount. Where a bill was drawn, indorsed, and . 
accepted in France, but payable in England, it was held in an 
action against the acceptor that he was only liable for the Eng- 


1 Rouquette v. Overmann, L. R. 10 5 See especially Hirschfeld v. Smith, 


Q B. 525. L. R.1 C. P. 340. 
21Q.B. 43. 63Q. B.D. (C. A.) 514. 
3 L. R.1C. P. 340. 7 Cooper v. Waldegrave, 2 Beav. 282; 
4 L. RB. 10 Q. B. 525. Gibbs v. Fremont, 9 Ex. 25. 


8 Mayne, pp. 212, 213; Story, § 315. 
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lish rate of interest. But if the action had been against the 
drawer upon default of the acceptor, his liability to interest 
would have been regulated by the rate of interest in France.” 
Thus, where X. drew a bill in California on M. at Washington, 
and the bill was not accepted by M., the drawee, it was held by 
the Court of Exchequer that A., the indorsee, was, in an action 
on the bill, entitled (as the jury gave damages) to damages, not 
at the Washington rate of six per cent, but at the California rate 
of eighteen per cent.) This decision has, it is true, not passed 
without comment,” but is, I conceive, strictly in accordance with 
principle, subject only to one reservation. For the non-payment 
of the bill by the drawer in California, 7. e. the non-performance 
of his own contract, he was certainly liable in principle for in- 
terest by way of damages at the rate of the country (California) 
where his contract ought to have been performed. Suppose, 
however, that the bill had been accepted, that the acceptor had 
not paid it at maturity, and that the drawer had then been ready 
to perform his own contract, viz. payment as surety of the money 
not paid by the principal debtor, the indorsee would then, on 
principle, have been liable to damages, if at all, only at the 
Washington rate of interest. In other words, when a drawer 
or indorser breaks his own contract, ¢. e. does not pay the bill on 
the default of the acceptor, he is liable to damages, as in all other 
respects, according to the law of the country where he ought to 
have performed his contract (lex loci solutionis). But where the 
drawer or indorser does perform his own contract by paying the 
bill on the acceptor’s default, the damages (if any) must, I 
conceive, in principle, be measured simply by the injury caused 
through the acceptor’s breach of contract, and hence by the rate 
of interest payable at the place of acceptance. However this 
may be, the cases determining the rate of interest payable by way 
of damages are striking illustrations of the principle that the 
contracts on a bill of exchange are like all other contracts, gov- 
erned as to their incidents by the lex loci solutionis. 

My argument, therefore, leads to the following result: The 
several contracts made under a bill of exchange by the acceptor, 
drawer, or indorser present, as regards the conflict of laws, no 
real anomaly. Each of these contracts is, in accordance with the 


1 Gibbs v. Fremont, 9 Ex. 25. mann, L. R. 10 Q. B. 525, 542, judgment of 
2 See, for example, Rouquette v. Over- Cockburn, C. J. 
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general principles of private international law, governed, as re- 
gards its validity, by the law of the country where it is made 
(lex loci celebrationis), and as regards its incidents, effects, or 
obligation, by the law of the country where it is to be performed 
(lex loci solutionis). The reasons why the truth of this conclu- 
sion may, till the arguments for it are fairly weighed, be con- 
sidered by some of your readers as open to question, are, as I 
hope I have shown, twofold: First, a bill is often spoken of as 
one contract, having one place of performance, whereas it is, in 
fact, an instrument embodying several contracts, having, it may 
be, several different places of performance. Secondly, the judges, 
by adhering to the formula lex loci contractus, have concealed 
both from themselves and others the deference really paid by 
them to the lex loci solutionis. 
A. V. Dicry, 


Barrister-at-Law. 
2 Brick Court, Tempre, Lonpon, England. 
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SUPPORT, LATERAL (ADJACENT) AND SUBJACENT. 


THE opinion expressed in the case of Angus v. Dalton,! by Lord 
Chancellor Selborne, and the important decision of the House of 
Lords based upon it, involve practical consequences of no little 
moment; for, though the question has been mooted hundreds of 
times and for ages past, it has only now, at last, been definitely 
settled in England itself. 

What the House of Lords says in substance is, “ The owner 
of one piece of land has a right to support from his neighbor's 
land; the latter must not pare it away so as to let the other's land 
fall in; there exists an easement which the neighbor must respect. 
But if one put a building upon his land, and thus lay an extra 
burden upon it, he does not acquire a right to lateral support, 
unless in virtue of an express grant, long acquiescence, or 
prescription; but it may be acquired in one or other of these 
ways.” 

It was left to Messrs. Angus & Co. to bring this matter before 
a court of law in 1876. When the case was tried at Newcastle- 
on-Tyne, a special jury, under the direction of Mr. Justice Lush, 
found a verdict for Messrs. Angus, with £1,943 damages. The 
matter was then argued before the Queen’s Bench Division, and 
two of the three judges —the late Lord Chief Justice Cockburn 
and Mr. Justice Mellor—were of opinion that the plaintiffs 
had acquired no right of support, Mr. Justice Lush dissenting. 
The point was taken to the Court of Appeal, and there Lords 
Justices Thesiger and Cotton came to the conclusion that the 
plaintiffs had a good case in law, while Lord Justice Brett dis- 
sented. 

When the common-law judges were consulted by the House 
of Lords, upon an appeal being carried to that tribunal, it was 
found that they were almost equally divided. The learned 
judges on each and every occasion were not agreed, even upon 
principles, — one judge speaking of the right as a right of prop- 


1 L, R. App. Cas. vol. vi. p. 740 (H. L.) 
VOL. 111.—N. 8, 36 
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erty, and another as an easement; one invoking the fiction of a 
lost grant, and another deprecating its use; one declaring that 
the matter is provided for by statute, and another declaring 
it to be determinable only by common law. But there is 
now the agreement of two courts as to the main fact that the 
grant of a right to support for buildings by adjacent soil may be 
acquired, like easements generally, by uninterrupted enjoyment 
for twenty years; and there will therefore be little difficulty in 
working out the practical consequences of that truth, thanks to 
the elaborate opinion of Lord Selborne, accepted as a judgment 
by the House of Lords, as also to the able judgment of the court 
below, as delivered by the late Lord Justice Thesiger. 

The lords who composed the tribunal of last resort (including 
Lord Chief Justice Coleridge, the successor of Cockburn, C, J.) 
were unanimous in their decision. Lord Justice Brett, however, 
dissented from the opinion of the other two Lords Justices of 
the Court of Appeal below, by which the judgment of the 
Queen’s Bench Division was overruled, notwithstanding the 
very able and exhaustive opinion of the late Lord Chief Justice 
Cockburn. 

According to the decision of the House of Lords, the right to 
adjacent or subjacent support, as the case may be, is a natural 
right, and necessary so long as the status quo of the land is main- 
tained; and although the title be divided through a conveyance 
of contiguous portions of the land, the status quo of support 
passes with the property, not as an easement held by a distinct 
title, but as an incident sine quo res ipsa haberi non debet. Such 
an incident must have attached to all existing divisions of prop- 
erty when not excluded by contract. Such is a natural right, as 
it were, or at least a right by law, —a right of the owner to the 
enjoyment of his own property as distinguished from an easement 
supposed to be gained by grant; a right embodied in the prin- 
ciple sie utere tuo, ut alienum non ledas. The doctrine must be 
understood of land without reference to buildings. Support to 
that which is artificial cannot exist ex gure nature. This par- 
ticular support is an acquired one. See Bonomi v. Backhouse,! 
where Mr. Justice Willes said: “The right to support of land 
and the right to support of buildings stand upon different foot- 
ings as to the mode of acquiring them, the former being prima 


11 Ell, BI. & Ell. 655. 
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facie a right of property, analogous to the flow of a natural river 
or of air, though there may be cases in which it would be sus- 
tained as a matter of grant,! while the latter must be founded | 
upon prescription of grant, express or implied; but the character 
of the rights when acquired is in each case the same.’ The 
owner is in fact restricted in the use of his land which affords 
support to land in precisely the same way as when he has granted 
a right of support to buildings. The right may be therefore con- 
sidered an easement,? though in the case of the mere land the 
easement is natural; in the case of the buildings the easement 
is conventional. As, for instance, the easement of the riparian 
proprietor is natural; that of the mill-owner, so far as it exceeds 
that of an ordinary riparian proprietor in respect of the stream, 
is conventional ; i.e. must be established by artificial means, viz. 
by prescription or grant. “If,” as the Lord Chancellor expressed 
it, “at the time of the severance of the land from that of the 
adjoining proprietor it was not in its original state, but had 
buildings standing on it up to the dividing line, or if it were 
conveyed expressly with a view to the erection of such buildings, 
or to any other use of it which might render increased support 
necessary, there would then be an implied grant of such support 
as the actual state or the contemplated use of the land would 
require, and the artificial would be inseparable from, and (as 
between the parties to the contract) would be a mere enlarge- 
ment of, the natural.” This is what the Lord Chancellor under- 
stood to be meant by certain passages in Humphries v. Brogden 
Rowbotham v. Wilson,! and Bonomi v. Backhouse,® to which some 
of the judges who had assisted in the investigation had referred. 
Such a right of support Lord Selborne was of opinion might be 
gained by prescription. The rule as to prescription is thus stated 
in Sir Francis North’s argument in Potter v. North:® “ The law 
allows prescription, but in supply of the loss of a grant. Ancient 
grants happen to be lost many times, and it would be hard that 
no title could be made to things that lie in grant but by showing 
a grant; therefore, upon usage temps dout, &c., the law presumes 
a grant and a lawful beginning, and allows such usage for a good 
title; but still it is but in supply of the loss of a grant, and, 
1 See Caledonian Railway Company v. 48 Ell. & BI. 142, 146, 151. 
Sprot, 2 Macq. Sc. App. 449. 5 Supra; s.c. 9 H. L. 512, 513. 


2 Humphries v. Brogden, 12 Q. B. 742. 6 1 Ventr. 389. 
3 Supra. 
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therefore, for such things as can have no lawful beginning nor 
be created at this day by any manner of grant, or reservation, 
or deed that can be supposed, no prescription is good.” But 
leaving the decision of the House of Lords to speak for itself, 
and be the theory what it may, the theoretical must be modified 
by the practical. The familiar maxim quoted by Lord Selborne, 
sic utere tuo, ut alienum non ledas, would seem to mean that the 
absolute ownership of property is qualified in its use. 

The principle that the owner of land in its natural state has 
a right to have it supported by his neighbor's soil is too well 
settled to require further comment.!. The English cases uni- 
formly, since the time of Rolle, recognize the principle as laid 
down by him; and the American law as enunciated by Parker, 
C. J.,in Thurston v. Hancock,? has closely followed the same. 
Farrand v. Marshall® sustains the same view; and in Lasala », 
Holbrook,* Chancellor Walworth says, in delivering the opinion 
of the court: “I have a natural right to the use of my land, 
in the situation in which it was placed by nature, surrounded and 
protected by the soil of the adjacent lots. And the owners of 
those lots will not be permitted to destroy my land, by removing 
this natural support or barrier.” This doctrine was fully borne 
out in Altwater v. Woods,® but modified in Bell et al. v. Reed,® 
upon appeal, where the appellants were allowed to strip their 
own land up to the appellee’s line, * provided they furnish a 
sufficient artificial support for appellee’s land.” This point of 
modification has been recognized in other cases in other States.’ 
And yet, notwithstanding any skill or care on the part of the 
defendant, if the plaintiff's soil falls in as a consequence of the 
excavation, the defendant is liable for all damages.$ 

There is, however, a manifest distinction between lands as left 
by nature, and land whose weight has been increased by artificial 
means. 

Lord Tenterden, in delivering the opinion of the court in 
Wyatt v. Harrison,? remarks: “ But if I have laid an additional 
weight upon my land, it does not follow that he (my neighbor) 


1 Wilde v. Minsterley, Rolle’s Abr. 6 31 Leg. Int. 389 (Pa.). 


Trespass I. pl. I. 7 Thurston vr. Hancock, sypra; Lasala 
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8 18 Barb. 300. &c., 4 Const. 195. 
* 4 Paige, 169. 8 Hayes v. Cohoes Co., 2 Const. 162. 
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is to be deprived of the right of digging his own ground because 
mine will then become incapable of supporting the artificial 
weight which I have laid upon it.” Thus it would appear that 
a land-owner has no natural right to increase the lateral pressure 
of his soil, so as to increase his neighbor’s obligation of support. 
It is obvious, therefore, that there must be some artificial right 
capable of being established so as to meet the convenience and 
security of constantly recurring requirements. 

Now, this artificial right is acquired by grant, express or im- 
plied, or by prescription, which presumes a grant. In McGuire 
v. Grant,! and United States v. Appleton,? it was held that where 
the owner of lots of ground conveys one of them upon which 
a house is standing, he cannot excavate so as to affect the house, 
because an implied right of support has passed with it. It has 
also been held that where an owner alienates part of his estate, 
the alienee becomes entitled to all the continuous and apparent 
easements.2 But upon this case at once arises the question, 
What constitutes a continuous and apparent easement ? 

Easements may also be acquired by prescription. Ancient 
buildings were such as at common law had, by lapse of time, 
gained a right to support by prescription. A grant was pre- 
sumed to have been made, though lost, from a time whereof the 
memory of man runneth not to the contrary. This right may be 
termed an easement, while the right to the lateral support of land 
by adjacent or subjacent land is rather a natural incident of 
property than an easement. The principle is well illustrated 
by Lord Ellenborough in Stansell v. Jollard,® thus: “ Where a 
man has built to the extremity of his soil, and has enjoyed his 
building above twenty years, upon analogy to the rule as to 
lights he has acquired a right to a support, or, as it were, of 
leaning to his neighbor's soil, so that his neighbor cannot dig 
so near as to remove the support. But it is otherwise of a 
house newly built.””. The reasoning, in short, is analogous to 
that of acquisition of land under the Statute of Limitations: the 
right of support to buildings, originally no right at all, becomes 
one by length of time where there has been no disturbance or 
questioning of the right, or rather the adverse enjoyment. 


1 1 Dutcher, 356. 4 Humphries rv. Brogden, 12 Q. B. 739. 
2 1 Sumn. 492. 5 1 Selw. N. P. 444. 
® Keiffer vr. Imhoff, 2 Casey, 438 (Pa.). 
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The common-law doctrine as to prescriptive support has been 
followed in several American cases.!. In Pennsylvania, how- 
ever, we find a different law prevailing. In Riehart v. Scott? 
Kennedy, J., says: “ It is difficult, if not impossible, to conceive 
how an implication or presumption of such license or grant can 
be made, where there is no adverse user, encroachment upon, 
or possession had or taken of any right or thing belonging to 
another, and nothing done to which any other can make even 
the slightest color of objection.” Thus it may be seen that one 
of the essentials to an easement by prescription is an adverse user, 
during, at least, a certain period. Hence, in Haverstick v. Sipe,’ 
Lowrie, C. J., remarks: “It has never been considered in 
this State that a contract for the privilege of light and air over 
another man’s land could be implied from the fact that such a 
privilege has been long enjoyed ;” and he adds, ** The advantage 
which one man derives by obtaining light and air over the 
ground of another is no adverse privilege.” In Pennsylvania 
it seems, then, that neither the user of light over, nor the claim 
of support to, buildings from another man’s land can be called 
adverse. 

According to Stein v. Hanck* an easement in light and air, to 
be supplied to the ancient windows of one person from the prem- 
ises of another, cannot be acquired by mere use or prescription. 
The leading American case on this subject is Parker v. Foote. 
In the course of the opinion delivered by Bronson, J., he says: 
“ There is, I think, no principle upon which the modern English 
doctrine on the subject of lights can be supported. It is an 
anomaly in the law. . . . It cannot be applied in the growing 
cities and villages of this country without working the most 
mischievous consequences. It has never, I think, been deemed 
a part of our law.”® Referring to the doctrine of adverse user, 
the same learned judge, in the same case, says: “In the case 
of lights there is no adverse user, nor, indeed, any use whatever 
of another’s property, and no foundation is laid for indulging 
any presumption against the rightful owner.” This decision may 
also be considered the settled law of the State of New York. 


1 Thurston v. Hancock and Lasala v. 4 Supreme Court of Indiana. 
Holbrook, supra. 5 19 Wend. 308. 

2 7 Watts, 460 (Pa.). ® 3 Kent’s Com. 446, note (a). 

8 9 Casey, 371 (Pa.). 
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In Hubbard v. Town,! the court says: “ We think the Eng- 
lish courts, in applying the doctrine of the presumption of grants 
from long use and acquiescence to this class of cases clearly 
departed from the ancient common-law rule as laid down in 
Burg v. Pope,? and the error, as it seems to us, consists in plac- 
ing cases like the present upon the same footing and making 
them subject to the same rules that govern another class of cases, 
to which they really have no analogy.” The cases just referred 
to relate for the most part to the claim of ancient lights, and it 
is therein contended that such claim has no analogy to the rights 
claimed for ways, commons, markets, watercourses, or the lateral 
support of buildings erected upon adjacent land. But yet a de- 
cision of the Court of Queen’s Bench in the case of Angus v. 
Dalton,’ delivered by the late Lord Chief Justice Cockburn, 
(Mellor, J.,assenting, and Lush, J., dissenting), had entirely denied 
this analogy, and apparently swept out of existence the English 
doctrine, hitherto received, and so clearly expounded by Lord 
Ellenborough in Stansell v. Jollard.*| His successor (Cockburn, 
C. J.) expressed a strong opinion * that any presumption arising 
from length of enjoyment, as respects the easement of lateral sup- 
port to houses or other buildings, is one which, both at common 
law and since the act of 2 & 3 Will. IV. c. 71, § 3, is open to be 
rebutted ; and that if the fact that no grant was ever made is 
established, or from the circumstances none can be implied, the 
presumption fails.” And in an earlier portion of the opinion his 
Lordship says: * To say that by reason of an adjoining house 
being built on the extremity of the owner's soil a right of sup- 
port is to be acquired in the absence of any grant or assent, 
express or implied, against the adjacent owner, who may be 
altogether ignorant whether the house or other building is sup- 
ported by his soil or not, and who, whether he knows it or not, 
has no means of resisting the acquisition of an easement against 
himself, either by dissent or resistance of any kind, appears to 
me to be repugnant to reason and common sense, as well as to 
the first principles of justice and right.” 

This judgment, which has been reversed by the House of 
Lords, appears to be consonant, for the most part, with American 
decisions. The decision of the House of Lords is, however, final, 


1 38 Vt. 295. 3 Law Rep. 3 Q. B. Div. 85. 
2 Cro. Eliz. 118. * Supra. 
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so far as England is concerned, and sets at rest a controversy 
which had never before reached a court of appeal. The first 
time that the subject of support came directly in question in 
England was in 1803, in the case of Stansell v. Jollard, and even 
this decision appears to have occurred at Nisi Prius only. Will 
the reasoning and opinion of Lord Chancellor Selborne hence- 
forth militate against the American view of the subject, or 
can the gathered opinion of the different States of the Union 
be said to be in such accord with one another that this recent 
solemn decision may not in some respects modify the received 
and expressed opinion of undoubtedly the majority of the States? 
The question of lateral support may be viewed apart from the 
question of ancient lights as resting on different grounds and 
based upon principles which although artificial are not fictitious, 
and are rather a matter of implied covenant than of grant or 
prescription, although Lord Selborne does not appear to take 
this view. 

The case of Janes v. Jenkins! (Court of Appeals of Mary- 
land), while it acknowledges that a special right to light and air 
may be an incident and appurtenance of the land conveyed, and 
any servitude thereby imposed upon adjoining land remains a 
continuous burden, nevertheless draws a marked distinction 
between the principles on which the English doctrine of ancient 
lights is founded and the right to light and air acquired by the 
conveyance to two different persons of two adjoining tenements, 
one of which was at the time of the conveyance in the full enjoy- 
ment of windows overlooking the other. It is clear, also, from 
the authorities that no special terms in the conveyance are nec- 
essary ; but, as was said by the court in Robbins v. Barnes,? the 
premises * must be taken as they were at the time of the convey- 
ance.” This principle was recognized and impliedly approved 
in the case of Cherry v. Stein. And so the law is explicitly 
announced, upon full view of the authorities, both English and 
American, by the Court of Appeals of New York, in the case of 
Lampman ¢. Milks.® See also United States v. Appleton,® where 


the same principle is fully recognized and adopted by Judge 
Story. 


1 11 Am. Law Reg. wn. p. 24. #11 Md. 1. 


2 Hob. 131. 5 21 N. Y. 505. 
3 See also Thayer v. Payne, 2 Cush. 327. 6 1] Sumner, 492. 
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Up to this point all authorities are agreed. In the words of 
Addison on the Law of Torts, 90, —“ If the owner of a house and 
the surrounding lands sells the house without the land, a free 
passage for so much light and air as may be reasonably necessary 
for the beneficial occupation and enjoyment of the house is tm- 
pliedly granted by the vendor across his own adjoining unsold 
land, unless the privilege is excluded by the express terms of the 
conveyance.” And this view is judicially confirmed by Lord 
Chancellor Campbell in delivering the leading opinion in the 
House of Lords in the case of Ewart v. Cochrane,! thus: * I con- 
sider the law of Scotland as well as the law of England to be, 
that when two properties are possessed by the same owner, and 
there has been a severance made of part from the other, anything 
which was used, and was necessary for the comfortable enjoy- 
ment of that part of the property which is granted, shall be 
considered to follow the grant if there be the usual words in the 
conveyance. Ido not know whether the usual words are essen- 
tially necessary, but where there are the usual words I cannot 
doubt that that is the law.” He refers to the case of Pyer 
v. Carter.2 We have already seen that no special words are 
necessary. 

Whilst acknowledging that the doctrine of ancient lights, as 
based upon the fiction of a lost grant or prescription, is for the 
most part repudiated in America, some States have as it were 
anticipated the opinion pronounced by Lord Chief Justice Cock- 
burn in the case we are now considering. 

In the case of Mitchell 7. Mayor, &c.,? the learned judge 
(Trippe, J.), after adverting to the English cases, and to the 
rule that adverse enjoyment is absolutely essential to the acqui- 
sition of a right by prescription, and that by adverse enjoyment 
is meant an enjoyment of which the adverse party could lawfully 
complain ; which he could lawfully prevent or interfere with; 
for which he could lawfully prosecute, — concludes that this rule 
applies to right to support for adjacent buildings, as well as the 
more positive easements of ways or watercourses, and that there 
is no foundation for the doctrine of prescriptive right whatever. 

In Gilmore v. Driscoll,* the learned Chief Justice of Massa- 
chusetts, almost contemporancously with the Chief Justice of 


17 Jur. x. s. 925. 3 49 Ga. 19 (1873). 
21H 916. # 122 Mass. 207 (1877). 
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England, was resorting to much the same process of reasoning 
in an elaborate opinion, thus: “It is difficult to see how the 
owners of a house can acquire by prescription a right to have it 
supported by the adjoining land, inasmuch as he does nothing 
upon that land, and makes no use of it, which can be seen or 
known, or interrupted or sued for by the owner thereof, and 
therefore no assent of the latter can be presumed to the acquire- 
ments of any right in his land by the former. The English 
cases are founded upon an analogy to the doctrine of ancient 
lights, which is not in force in this country.” That analogy, or 
supposed analogy, Cockburn, C. J., strove to combat. In the 
well-known eases before referred to, viz. of Humphries v. Brog- 
den, Rowbotham rv. Wilson, and Bonomi v. Backhouse, no sepa- 
rate question was raised as to the necessary support for the 
buildings, as distinguished from that necessary for the land ; 
and the doctrine there laid down, in the opinion of the Lord 
Chancellor, must be understood of land without reference to 
buildings, although in some of them there were buildings upon 
the land. 

As to the rights of support to the natural soil, Lord Campbell, 
C. J.,) after speaking of the right to lateral support as a “ right 
of property passing with the soil,” and hence requiring no grant, 
says, in referring to subjacent support: “ Pari ratione where 
there are separate freeholds from the surface of the land, and the 
minerals belonging to different owners, we are of opinion that 
the owner of the surface, while in its natural state, is entitled 
to have it supported by the subjacent mineral strata.” Just as a 
surface owner may demand support from an adjacent neighbor, 
so may he, or any upper owner, demand support from a subjacent 
neighbor. Both rights result from the contiguity of two free- 
holds. There is the same distinction between the natural and 
the burdened soil. This opinion of Lord Campbell was deliv- 
ered so long back as 1850. There are several other cases be- 
sides those already mentioned? on the subject, both prior and 
subsequent to that date, in which a similar view is held; and 
such seems to be the law in Pennsylvania,’ although the applica- 
tion of the English doctrine of ancient lights is denied as unsuit- 


1 Humphries v. Brogden. 3 Jones v. Wagner, 16 P. F. Smith, 
2 Harris v. Ryding, 5 M. & W. 60; 434. 
Rowbotham v. Wilson, 8 H. L. 348. 
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able to the situation.! The Lord Chancellor “ thinks it clear 
that any such right of support (lateral) to a building, or part of 
a building, is an easement, and that it is both scientifically and 
practically inaccurate to describe it as one of merely a negative 
kind.” In this he agrees with Mr. Justice Lindley and Mr. 
Justice Bowen. “ What is support?” continues his Lordship. 
“ The force of gravity causes the superincumbent land or build- 
ing to press downward upon what is below it, whether artificial 
or natural ; and it has also a tendency to thrust outwards, later- 
ally, any loose or yielding substance, such as earth or clay, until 
it meets with adequate resistance. Using the language of the 
law of easements, I say that, in case alike of vertical and of lateral 
support, both to land and to buildings, the dominant tenement 
imposes upon the servient a positive and a constant burden, the 
sustenance of which by the servient tenement is necessary for 
the safety and stability of the dominant. It is true that the 
benefit to the dominant tenement arises, not from its own pres- 
sure upon the servient tenement, but from the power of the 
servient tenement to resist that pressure, and from its actual 
sustenance of the burden so imposed. But the burden and its 
sustenance are reciprocal and inseparable from each other, and it 
can make no difference whether the dominant tenement is said 
to impose, or the servient to sustain, the weight.... But in 
principle the nature of such a servitude must be the same, 
whether it is claimed against a building on which another struc- 
ture may wholly or partly rest, or against land from which lateral 
or vertical support is necessary for the safety and stability of 
that structure. These principles go far, in my opinion, to estab- 
lish, as a necessary consequence, that such a right of support 
may be gained by prescription.” 

Mr. Justice Littledale, in Moore v. Rawdon,? spoke of the right 
to light as being properly the subject, not of grant, but of cov- 
enant. The Lord Chancellor, in referring to this, says: ** Why 
should it be impossible for the owner of the adjoining land to 
grant a right of unobstructed passage over it for that light in 
that course? The term ‘ancient’ light seems to me itself to 
imply that such a right might be acquired by prescription. .. . 

1 Hoy v. Sterrett, 2 Watts, 381 (1833); (1855); and especially Haverstick v. Sipe 


Wheatley v. Bough, 25 Penn. St. 532 33 id. 568 (1859), supra. 
23 B. & Cr. 340. 
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The pressure of the dominant tenement, in the case of support, 
is upon the soil of another man’s land ; and I can see no material 
difference between this and something ‘ positive done or used in 
the soil of another man’s land’” (quoting from Mr. Justice 
Littledale). Mr. Justice Willes, in Bonomi v, Backhouse, when 
delivering the unanimous judgment of the Court of Exchequer 
Chamber, said that * the right to support of buildings ” not only 
might, but “must, be founded upon prescription or grant, ex- 
pressed or implied.” 

The true foundation of the theory seems to be that which the 
Romans called “ usucaptio,” under the conditions defined by Sir 
Edward Coke; viz., long, continual, and peaceable possession. 
“ Transferentur dominia sine titulo et traditione, per usucapti- 
onem, scilicet per longam, continuam et pacificam possessionem. 
. . » Longus usus, nec per vim, nec clam, nec precario.”! * All 
these conditions,” continues the Lord Chancellor, * are capable, 
in my judgment, of being fulfilled as to the right of support to 
buildings ; and when they are fulfilled I am unable to understand 
why the right should not be held to be prescriptively established.” 
The process of reasoning by which the objections of Chief Jus- 
tice Cockburn as well as the Chief Justice of Massachusetts are 
met, whether successfully or not, seems to be embodied in the 
following words: Alluding to the nature and extent of knowl- 
edge which a man ought to be shown to possess against whom a 
right of support for another man’s building is claimed, the Lord 
Chancellor continues thus: * There are some things of which all 
men ought to be presumed to have knowledge, and among them, 
I think, is the fact that, according to the laws of nature, a build- 
ing cannot stand without vertical or, ordinarily, without lateral 
support. When a new building is openly erected on one side of 
the dividing line between two properties, its general nature and 
character, its exterior and much of its interior structure, must be 
visible and ascertainable by the adjoining proprietor during the 
course of its erection. When, as in the present case, a private 
dwelling-house is pulled down, and a building of an entirely 
different character, such as a coach or carriage factory, with a 
large and massive brick pillar and chimney-stack, is erected in- 
stead of it, the adjoining proprietor must have imputed to him 
knowledge that a new and enlarged easement of support (what- 


1 1 Inst. 1136. 
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ever may be its extent) is going to be acquired against him, 
unless he interrupts and prevents it. The case is, in my opinion, 
substantially the same as if a new factory had been erected where 
no building stood before.” (This seems to reduce the contention 
to the smallest possible compass.) “ Having this knowledge, it 
is, in my judgment, by no means necessary that he should have 
particular information as to those details of the internal struc- 
ture of the building on which the amount or incidence of its 
weight may more or less depend. If he thought it material, he 
might inquire into these particulars, and then, if information 
were Withheld from him, or if he received false or misleading 
information, or if anything could be shown to have been done, 
secretly or surreptitiously, in order to keep material facts from his 
knowledge, the case would be different. . . . Lateral support was 
required beyond what might have been necessary if the building 
had been otherwise constructed. But this must always be liable 
to happen whenever a building has to be adapted to a particular 
use. The knowledge that it may or may not happen is, in my 
opinion, enough, if the adjoining proprietor makes no inquiry.” 
Nothing must, at all events, be done clam. 

Such is the decision which has at length settled a much vexed 
question, so far as the United Kingdom is concerned. The Ro- 
man law as given in the Digest refers to many instances of the 
rights of support, acquired by one proprietor for his building, or 
part of it, upon walls belonging to an adjoining proprietor. ! 

Lord Watson, who concurred in the decision, is a Scotch judge, 
and in the jurisprudence of Scotland the Roman law and its prin- 
ciples hold a prominent position. And we have seen what Lord 
Chancellor Campbell said in delivering the leading opinion in 
the House of Lords in the case of Ewart v. Cochrane * I con- 
sider the law of Scotland, as well as the law of England, to be,” 
&e. Now, lateral support, or subjacent, as the case may be, and 
natural or artificial, as the case may be, seem, at all events, to be 
included in the enjoyment of the part granted, and vice rersa in 
the part from which it is severed. “The relative rights and 
incidents of the two tenements,” to use the words of Alvey, J., 
in Janes v. Jenkins,® ‘* must be taken as fixed at the time of sev- 
erance by the first grant ; and, unless restrictive words are used, 


1 Inst. Lib. 2, tit. 3; Dig. Lib. 8, tit. 2, 2 7 Jur. x. s. 925, supra. 
§§ 24, 25, 33, also tit. 5, §§ 6, 8. 3 11 Am. Law Reg. ».s. p. 24. See p. 613, 
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each will retain, as between the two, all such incidents and 
easements as are then openly and visibly attached to and used 
by it.” 

With regard to sudjacent support, it is scarcely necessary to 
repeat that, just as a surface owner may demand support from 
an adjacent neighbor, so may he, or any upper owner, demand 
support from a sudjacent neighbor. Both rights result from the 
contiguity of two freeholds. There is the same distinction be- 
tween the natural and the burdened soil. This kind of servi- 
tude is known to the civil law under the name of oneris ferendi, 
and is referred to, in Humphries v. Brogden, by Lord Campbell, 
as applied in the law of Scotland toa house divided into * flats,” 
belonging to different owners. This is an apt illustration of the 
general law of vertical support, which in the present day, and 
in many large American cities, may have a practical significance. 
This servitude, denominated ut vicinus onera vicini sustineat in 
the Roman law, was exclusively “ urban,” 7. e. related to build- 
ings, whether in town or country. This servitude is distinguished 
from a simple * Droit d’appui,” as pointed out by M. Fournel in 
his work, * Fournel, Traité du Voisinage,” vol. ii. § 31. The 
right or servitude is defined in Ayl. Pand. 309; 3 Burge Col. 
& F. Law, 402; Domat, B. 1, t. 2, § 2, p. 7; D. 8, 2, 33. 

This doctrine of the right to subjacent support has, however, 
more especially relation to mines, where there are separate free- 
holds from the surface of the land, and the minerals belonging 
to different owners. This constitutes a right passing with the 
soil, requiring no grant, the owner of the surface, while in its 
natural state, being entitled to support by the subjacent mineral 
strata. “ Those strata may, of course, be removed by the 
owner of them, so that a sufficient support for the surface is 
left.” 3 


But space will not permit any further enlargement on this 
branch of the subject. 


WEIGHTMAN. 
New York, New York. 


1 Humphries v. Brogden, supra. 


2 Per Lord Campbell, id. 


XUM 


ACCIDENT INSURANCE. 


THE PROXIMATE CAUSE OF DEATH IN ACCIDENT 
INSURANCE POLICIES. 


Tue recent cases of Winspear v. Accident Insurance Co.? and 
Lawrence v. Accidental Insurance Co.’ throw considerable light 
on a certain class of provisos and conditions generally to be 
found in policies insuring life against accident. 

Such policies are usually intended to cover any injuries from 
accidents of various kinds, but not those which are the result of 
disease ; and the object of the provisos to which we refer is to 
limit the liability of the insurers where the injury is due to a 
combination of disease and accident, — either where the accident 
is due to a disease or weakness caused by disease ; or, on the other 
hand, where disease is brought on by an accident. In all such 
cases the courts appear to favor the general principle that, if the 
death of the insured is caused by an accident, the insurer will 
be liable, unless some distinct condition to the contrary appears 
in the policy. 

In Fitton v. The Accidental Death Insurance Co.,! and Smith 
v. The Accidental Insurance Co.,> an accident was the cause of 
a fatal disease. In the former the insured died from hernia, 
which was the immediate result of a fall; in the latter, an acci- 
dental cut was the cause of erysipelas, which set in five days 
after. The policies insured against death from injury by acci- 
dental violence, and attached was the following condition : ** This 
policy insures against all forms of cuts, stabs, tears, bruises, Xc., 
when accidentally occurring, from material and external cause, 
where such accidental injury is the direct and sole cause of death 
to the insured, or disability to follow his avocations; but it does 
not insure against death or disability arising from rheumatism, 
gout, hernia, erysipelas, or any other disease or secondary cause 


1 As to what constitutes an accident, Accident Assurance Co., London Times, 
see Theobald r. Railway Passengers’ As- July 21, 1871. 
surance Co., 10 Ex. Rep. 45; Sinclair 26Q.B. D. 42. 87 Q. B. D. 216. 
v. Maritime Passengers’ Assurance Co., * (1864) 17 C. B. x. s. 122. 
7 Jur. x. 8. 367; and Cross v. Railway 5 (1870) L. R. 5 Ex. 302 
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or causes arising within the system of the insured before or at 

the time of or following such accidental injury (whether causing 
such death or disability directly or jointly with such accidental 
injury).” The words * or secondary cause ”’ were inserted in the 
policy in Smith’s case, but not in that in Fitton’s case ; otherwise 
the above clause was the same in both. 

In Fitton’s case, Williams, J., though he confessed to have 
entertained some doubt in the course of the argument, was of 
opinion that, looking at the Janguage of the policy, and taking it 
together with the first condition, it meant to exempt the com- 
pany from liability only where the hernia arose within the sys- 
tem ; and, since it may or may not do so, and in that case it did 
not do so, but was caused by external violence, he decided in 
favor of the assured’s administrator; and Willes, J., in giving 
judgment to the same effect, observed that * it is extremely im- 
portant, with reference to insurance, that there should be a 
tendency rather to hold for the assured than for the company, 
where any ambiguity arises upon the face of the policy.”! In 
Smith’s case an opposite conclusion was arrived at by the 
majority of the court (Martin, Channell, and Cleasby, BB., 
Kelly, C. B., dissenting) ; and this was apparently partly due to 
the words “secondary cause” which were inserted in the con- 
dition. “I found my decision,” said Cleasby, B., “on the dis- 
ease of erysipelas being excepted in express words, and on its 
being, in this case, a secondary cause of death ;” but, though the 
learned Baron points out that in Fitton’s case there was no con- 
dition as to secondary causes, he does not distinguish the cases 
solely on that ground, but also on the fact that in the older case 
the hernia was instantaneously caused by the injury, whilst in the 
case then under consideration five days had passed before the 
erysipelas supervened. On this latter ground Martin, B., ap- 
proved and distinguished the decision in Fitton’s case, and it is 
clear that he did not think the words “ secondary cause ”’ would 
have made any difference in that case. 

Kelly, C. B., differed from the rest of the court, mainly on the 
ground that death in fact resulted from the cut, and that, there- 
fore, the case was like Fitton’s case. 

In these instances the disease was the actual or immediate 


1 See Notman v. Anchor Insurance Co., 4 Jur. x.s. 712; 27L.J.C. P. 275; 4C. B. 
n. 476, 
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cause of death, but in those which we have now to consider the 
accident was the immediate, and the disease the secondary, cause. 
In Trew v. The Railway Passengers’ Assurance Co.,! though the 
question with which we are engaged did not actually arise, there 
are several dicta in the judgments which bear upon it. Thus, 
when counsel for the plaintiff argued that if the deceased was 
drowned, his death was not caused by natural disease, Cockburn, 
C. J., observed, “ that would apply to cramp; but suppose he 
died of apoplexy whilst in the water ;” and Crompton, J., re- 
marked, that “if his death was caused by cramp, preventing him 
from swimming, then he died from injury caused by accident; 
but death by apoplexy is a death from natural disease,”? apo- 
plexy being usually fatal, whilst cramp is not. In Reynolds v. 
The Accidental Insurance Co.,’ the insured, while bathing, be- 
came insensible from some unexplained cause, and was drowned 
in a pool about one foot deep. It was proved that he had 
breathed after falling into the water. On these facts Willes, J., 
held that death was due to accident or violence, and was occa- 
sioned by some external and material cause operating upon the 
person of the insured. In Winspear’s case,‘ the policy insured 
against “ any personal injury caused by accidental, external, and 
visible means, where the direct effect of such injury should occa- 
sion the death of the insured within three months; provided 
that the insured should not be entitled to make any claim, &c., 
unless such injury should be caused by some outward and visible 
means. The insurance not to extend to death by suicide, or to 
any injury caused by, or arising from, natural disease, or weak- 
ness, or exhaustion consequent upon disease, or to any death 
arising from disease, although such death might have been accel- 
erated by accident.”” The insured was seized with an epileptic 
fit whilst fording a stream, and consequently was drowned. 

The Court of Appeal held that the insurance company were 
liable, since drowning had been decided to be an injury * by 
accidental, external, and visible means,” 5 and the case was not 
within the proviso, for the cause of death was the accident of 
drowning. In Lawrence’s case ® the policy was in a totally differ- 


1 (1861) 6 HI. & N. 839, at pp. 840, §41. 5 See Reynolds’s case, 22 L. T. x. s. 
26H. &N. 841. 820 and cases there cited; Mallory rv. Trav- 
8 29 L. T. s. 820 (1870). eller’s Insurance Co., 7 Am. Rep. 410. 

4 (1880) 6 Q. B. D. 42. 67Q.B D. 216. 


VUL. Ill, —N. 8 37 
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ent form, resembling that in Fitton’s case, but with greater re- 
strictions. It insured against personal injury caused by accidental 
and external violence, where the direct effect of the injury should 
occasion death within three months; and there was the following 
proviso: * This policy insures payment only in case of injuries 
accidentally occurring from material and external cause operating 
upon the person of the insured, when such accidental injury is 
the direct and sole cause of death to the insured, &c.; but it 
does not insure in case of death or disability arising from fits, or 
rheumatism, gout, hernia, erysipelas, or any disease whatsoever, 
arising before, or at the time, or following, such accidental injury 
(whether consequent upon such accidental injury or not, and 
whether causing such death or disability directly or jointly with 
such accidental injury).’’ The insured, owing to a fit, fell from 
a platform at a railway station on to the metals, and was killed 
by an engine. Denman, J., in giving judgment for the plaintiff, 
said: “ During the argument, I have had considerable doubt as 
to the meaning of the condition in the policy ; and I am not sure 
that but for Winspear v. Accident Insurance Co. I should not 
have thought that the company were protected. . . . Now the 
words that appeared to me to be strongly in favor of the defend- 
ants in this case are, ‘causing such death or disability directly or 
jointly with such accidental injury.’ If the words had simply been 
these, ‘ this policy shall not attach in cases where the death is 
caused by an accident jointly with a fit,’ I should have thought 
it was a case in which, in all probability, the defendants would 
be entitled to our judgment. But these three last lines of the 
clause are merely lines in a parenthesis, and they are put in for 
the purpose of showing that the exception will apply, whether 
the disease be consequent upon the accidental injury or not, or 
whether the disease be one that shall have caused the death 
itself directly, or whether it shall have caused the death jointly 
with the accidental injury. But then these are words merely 
defining the cases in which the previous words, ‘arising from,’ 
may be applicable. The words ‘arising from’ have already re- 
ceived judicial construction in the case of Winspear v. Accident 
Insurance Co.,! in which it was held that the death did not arise 
from the disease. It appears to mesthat where words are merely 
put in as a variation of those previously used, and which are 
16Q.B.D. 42. 
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exactly the same as those that have received a judicial construc- 
tion, we cannot put a different construction upon them. I 
think we are bound to hold that the death arose from the engine 
destroying the insured by coming across him, and not from the 
previous fact of a fit having attacked him and so brought him 
there.” 

Williams, J., came to the same conclusion, on the ground that, 
since the fit was not the proximate and immediate cause of death, 
the remainder of the clause would not come into operation. We 
must admit, however, that it is rather hard to reconcile his opin- 
ion, * that we must look at only the immediate and proximate 
cause of death,” with the judgments in Fitton’s case ; but prob- 
ably the explanation is that, in that case, the fall which imme- 
diately caused hernia was a proximate, if not the immediate, 
cause of death. 


Horace W. Monckton. 
Lonpow, England 
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Tue SERIES. 


Central Government. By H. D. Tray, D.C.L., late Fellow of St. John’s 

College, Oxford. 

The Electorate and the Legislature. By SPENCER WALPOLE, Author of “ The 

History of England from 1815.” 

The Poor Law. By T. W. Fow M.A., Rector of Islip. London: Mae- 
millan & Co. 

Turse three books are the beginning of a series, to include in all ten ora 
dozen volumes, designed to give popular information on the constitution and 
government of Great Britain, —upon that political system, in short, which, 
whatever may be its faults, has been toa greater or less degree the model of all 
constitutional governments in the world. Their value in England will be very 
great, and not much less interesting will the books be to American political 
students. Even the subject of the last one, on the poor law, is becoming of 
greater interest in this country every year; for, as with our increasing manu- 
facture the population becomes denser and the operative class greater, the ques- 
tion of public relief in times of mercantile distress and business prostration 
becomes of more and more importance. 

Of the writers of the volumes before us, Mr. Walpole is the best known. 
Bearing an historie name, himself the son of a former cabinet minister, and 
grandson of the unfortunate Prime Minister, Mr. Spencer Perceval, he has 
gained an honorable name in literature as the author of the best history of 
England, during the present century, which has yet appeared. His book, on 
the whole, appears to us the best of the three. Mr. Traill’s is interesting and 
valuable, and shows much 1esearch, and gives also a great deal of information ; 
but, unless we are greatly mistaken, it is occasionally inaccurate, and some of 
its assertions must be accepted with caution. Mr. Fowle writes on a subject 
about which his position as a country clergyman compels him to know more or 
less, and in which he has evidently taken a deep interest. 

These books are remarkably free front the faults which such books in England 
usually have in the present age, and that is the love of theorizing. The English 
political systen is a growth. Springing, like all the governments of Western 
Europe, from the feudal system, the insular position of England, the peculiar 
character of the people, and other minor causes, produced conditions of growth 
which early shaped the government into one different from that then existing 
in France, —the country whose institutions most nearly resembled those of 
England. As times went on, two forcible revolutions increased these differences 
into differences of a most radical nature. The forces which produced these 
changes, and finally gave the constitution its present form, can easily be traced, 
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and, like the furees of nature, they represent certain immutable principles. But 
from the time of Lord Somers, whig statesmen have endeavored, by a large use 
of a priori reasoning, to base the constitution upon certain fundamental po- 
litical theories, which, although not so absurd, are quite as foreign to it, as were 
Filiner’s theories of Divine Right of the preceding generation. Fox, Lord 
Russell, Hallam, Macaulay, and Bagehot have been the principal followers of 
Somers in this kind of political philosophy. Ingenious as is their reasouing, 
it has always assumed faets which never existed, and is in striking contrast to 
Burke’s noble political works, which show the method of treating existing 
political institutions in a truly philosophical spirit. 

The great question now before the English statesman is that of parliamentary 
procedure. As has been well said, the rules of the House of Commons were 
made for gentlemen, or men under the restraint of gentlemen.* When, there- 
fore, the Home Rule agitation sent fifty demagogues to Parliament, whose 
avowed purpose was to bring parliamentary government to a standstill, those 
rules broke down. The strong conservatism so dominant in English character, 
and the bitter party animosity towards Mr. Gladstone displayed by the regular 
opposition, have made it impossible even for so powerful a minister as he to 
earry through the House of Commons amended rules now pending limiting the 
rights of members and of a minority of the House. Yet it is apparent that 
unless the rules are changed, at least to the extent which he recommends, it will 
be impossible for any government to carry the necessary legislation. One whole 
session has been thus wasted, and it seems not unlikely that another will be over 
the same subject. 


{* We publish the foregoing paragraph, referring, as it seems to us, with 
sweeping contempt to certain agitators, whom we are not prepared to slight to 
such an extent, notwithstanding their extravagances or iniquities, because of our 
regard for the writer, and beeause we think it is of value in discussions of laws 
to have the spirit appear which sustains, proposes, or opposes any fundamental 
measure. But, while dissenting with great respect from this apparent contempt, 
we take occasion to express here our own impression that the very spirit which 
is so well expressed in that paragraph is a more fundamental difficulty in the 
many Irish questions than the success or failure of the attempt to improve the 
rules of parliamentary procedure. Contempt in the press or in Parliament will 
no more succeed against Irish patriots, or even against Irish demagogues, who 
deserve punishment from patriots, than “ coercion,” “ repression,” or whatever 
the police power when carried to the extent of martial law may be smoothly ealled, 
have succeeded against either the Irish gentlemen who have worked for reform, 
or the Irish murderers who kill instead of paying creditors. “We thought Mr. 
Gladstone’s promise of conciliation to be another sign of his greatness, and even 
after the assassination of Lord Cavendish and Mr. Burke we seriously ask 
whether it would not have been better, and would not now be better, for the 
government not to be ashamed of treating with the Irish party or its factions. 
We do not share the state of mind of the gentleman in the House of Commons 
who characterized the so-called “treaty of Kilmainham” as “ infamous” on the 
part of Mr. Gladstone, nor do we regard the iron disgust of Mr. Forster at an 
indirect suggestion of peace and aid from Mr. Parnell as a mark of high states- 
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manship. It was wise to trust Mr. Parnell’s suggestion that, if released, he 
would work for the Liberals. We regard the assassination of Lord Cavendish 
and Mr. Burke as an opportunity for appealing to the best traits in the Irish 
people, and for persuading them to join Mr. Gladstone and the Liberals in put- 
ting a stop to murder, violence, and outrage by regular methods. But that 
opportunity was lost because it was also an opportunity for English Tories and 
the worst Irish demagogues to inflame the too-ready truculence of the English, 
and to throw Mr. Gladstone into a dilemma, where he seems to have thought he 
had to choose between driving the recalcitrant tandem made up of the Repression 
Bill and the Arrears Bill, and being himself driven out of office. Perhaps it is 
better to have Mr. Gladstone trying to drive that team than to have a Tory 
government in contemptuous power, and Mr. Gladstone in old age in opposition, 
with the risk of losing such confidence as any Irish leader may be willing to 
place in an English premier. We do not pretend to prophesy peace to men 
who are on the spot where the dangers are, but we are persuaded that Ireland 
will not be peaceable until it is trusted more than it is at present. Writers of 
the best information, both legal and political, upon the land question and Irish 
history declare their fears that nothing will content the farmers ; and that tur- 
bulence is almost an essential national trait in that island. If this be true, it is 
ouly another reason for the policy of conciliation. The dilemma of the United 
Kingdom of Great Britain and Ireland is expressed by that very title. If Eng- 
land is to remain united with Ireland, and if Ireland is assumed to be naturally 
turbulent while having representatives in Parliament, then England must either 
settle down to constant war with the Irish tenants, or constant consultation with 
the Irish leaders how to prevent peaceably and to punish promptly acts of vio- 
lence. Perhaps the question of property may never be settled. A nation must 
either be exterminated or trusted and treated with respectful consideration by 
those who would really rule its territory. This is true even of such States as 
make up our United States, as clearly appears since the period of reconstruction 
after the rebellion, and as the Indians are always showing. The chief Irish 
question is how to deal with a national strike for land. This seems to us to be 
the hardest and most dangerous of political questions in practice, as well as the 
deepest in theory. It cannot be reasoned down as a common strike for wages 
may sometimes be: first, because a nation is really not to be argued with; it 
must be acted with. Nations must compromise or fight. Their respective 
reasons are settled within their separate selves. Next, a national strike for land 
is not a proposal for a better bargain with individuals, as a request for higher 
wages is; but, on the contrary, it is a demand for a revolution in the fundamental 
rights of classes, and for a revolution in the recognition of those rights by actual 
surrender of the earth on the part of other classes who happen to be dominant. 
The appreciation of this controlling fact by Parliament was proved by the Land 
Act,! which certainly surprised many Americans; and is an interesting subject 
for lawyers to consider with a view to the superiority of political relations to 
merely legal rights in national emergencies. — Ep1ror.] 


1 Among other books see — Johnston, Barrister-at-Law. London: Long- 
“The Land Law (Ireland) Act, with mans & Co. 1881. 
Notes, Copious Index, and Précis.” By R. “Treland under the Land Act, with an 
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A Treatise on the Law of Stock Brokers and Stock Exchanges. 
Dos Passos. of the New York Bar. New York: Harper 
Franklin Square. 1822. 

Tue author of this book is a member of the New York bar in good standing, 
and we presume as such he presents it to the profession as the result of a careful 
study of this branch of the law. The magnitude of the operations of brokers 
in the various exchanges of the world has attracted the atteution of the public. 
This is apparent from the number of those who have recently endeavored to 
enlighten that same publie by their published writings. Sala, in a freshly pub- 
lished voluine of his, ** Paris Herself Again,” devotes a chapter with a graphie 
cut to the anties and actions of the Paris Bourse. Vitezelly, in two volumes 
upon Berlin, favors us with an entire chapter, also with an engraving, upon the 
appearauce and personnel of the Berlin Bourse, dilating especially upon the 
Jews, who are kings there in the manipulations of stock, and promoters of 
corporations. These deal with the popular, as distinguished from the legal, 
features of the fraternity. Then we have Lewis and Biddle, both of which we 
had occasion to notice recently, and now comes the present volume. We assume 
that this is a work for the profession, which discusses the legal relation of the 
broker to the public. From cover to cover it is a book of 1,050 pages. 

The first one hundred are devoted to the relations of the members of the 
stock exchange to the exchange itself, — the corporation, their rights, duties, and 
obligations to it, and its correlative rights, duties, and obligations to them. 
Under this head the author has collected nearly all the cases wherein differences 


By Joun R. 
& Brothers, 


have arisen, the settlement of which has invoked the aid of some court of law, 


as to all sorts of clubs and not specially stock exchanges. Here will be found 
cited the well-known case of Labouchere v. The Earl of Wharncliffe, in which 
an attempt was made to expel the plaintiff from a leading London club. Other 
eases of medical and benevolent societies, the Army and Navy Club, the Cartaret 
Club, and the Philadelphia Club, appear. The case of Gregg v. Massachusetts 
Medical Society seems to have escaped notice. The authorities upon the law 
relating to the legal rights of members in clubs and associations seem to be 
pretty fully collected, and this part of the book, though indirectly bearing upon 
stock exchanges, would have been as appropriate in a work upon corporations. 
The last one hundred and forty pages contain the by-laws and constitutions of 
the New York and London stock exchanges and the Paris Bourse. There is 
also a short chapter upon the London Stock Exchange, as well as the Paris 
Bourse ; interesting reading, and incidentally agreeable additions to the work, 
though not specially serviceable to the lawyer. By far the longest chapter in 
the book is upon the negotiability and non-negotiability of certain instruments. 
If brokers were the only persons in the community dealing in instruments 
which pass from hand to hand as a munimeut of property, we might see the 
reason of devoting so much space to this topic in such a work. Forty pages are 


Appendix of Leading Cases under the Act.” 
By E. Cant-Wall, Barrister-at-Law. Lon- 
don: Chatto & Windus, Piccadilly. 1882. 

“The Tenure of Land in Ireland.” By 
the Rt Hon. M. Longfield. An Essay in 


Systems of Land Tenure in Various Coun- 
tries. A Series of Essays published under 
the Sanction of the Cobden Club. Edited 
hy J. W. Probyn. London: Cassell, Petter, 
& Galpin. 1876. 
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given to the subject of checks. If brokers exclusively used checks, it might be 
highly important that such full consideration should be given to them. But when 
we cousider that in the vast volume of mercantile business that is done by the 
public in checks outside of the stock exchange, in comparison with which the 
exchange dwindles into insignifieance almost, the peculiar propriety or fit- 
ness of such expansion in dealing with a work on stock-brokers fails to be 
perspicuous, 

And yet the number of associations for mutual benefit, and the various clubs 
and societies that are projected, in which there is an accumulation of valuable 
property and an acquired interest therein by the members, make it extremely 
probable that the internal management or mismanagement of such institutions 
will give rise to much litigation, and render valuable such a collection of author- 
ities and discussion of the subject as this author has presented in the first part of 
his books. It may also be said in relation to the treatment of the subject of checks, 
though not an instrument specially and peculiarly belonging to, and used by, 
brokers, yet we have seen nowhere so full a collection of authorities, nor so well- 
considered a treatment of the matter, as is here presented under the heads of 
cheek, certified checks, and forged checks. We therefore ean heartily commend 
these portions of the book for the consideration of the profession, as showing 
much labor, careful thought, and valuable results. 

Although the author, in his preface, considers the relation of broker to his 
client as an anomalous one, having no ascertained place in the well-settled rules 
of principal and agent, we do not find through the book that he can treat it 
otherwise ; the constantly reeurring use of the words in describing the acts done 
by each, and the law applicable thereto, show that he fails to discover any 
other law, or any other method of expressing it. Such relation is clearly that of 
principal and agent, however changing may be the phases of circumstances. 
That relation ceases when a different law applies. 

The various other chapters upon usages, wagering contracts, measure of 
damages, remedies, and others, we cannot do more than allude to. Taken alto- 
gether, the book is one which will be found of special value to the profession. 
It is by far the most elaborate treatise upon the subject, both in its historie and 
legal treatment. The whole process and progress of a transaction ‘ long ” and 
** short ” are here deseribed and discussed in its legal relations as ascertained 
and determined, and all sorts of possible and probable questions mooted and 
suggested by the anthor as it proceeds, for the exercise of ingenuity or appli- 
eation of legal principle. The writer's style is clear, not concise, rather inclined 
to the rhetorical than the logical, so that one reads the book with the ease and 
interest of a history or a tale. 

The great mass of the people, we are inclined to think, regard stock-brokers 
with disfavor, as a body of men, who, it is true, at times facilitate negotia- 
tions, yet in general engage in promoting speculations, originating schemes 
for acquiring wealth without labor. urging and instigating men to embark in 
veutures promising riches, but proving ruin. There are many things to create 
this reputation, none perhaps more striking than the great price at which a 
“seat” in the board is sold. When we read that such a place is sold for ten 
or twenty thousand dollars, a fortune which ninety-nine men out of a hundred 
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fail to realize during the allotted period of life, the natural inference is drawn, 
—there is a corresponding advantage for this. They are not men to pay such 
sums without getting a return in proportion to the investment. Now, out of 
whom is this to be taken? Certainly not out of their fellow-brokers, and as 
certainly from this same public. It secures to them some advantage to be 
realized out of the general public. To be sure, the public demands and pays for 
their work ; otherwise they would not exist. The objection is to stimulating 
the demand excessively by manipulation of stocks under the influence or pro- 
tection of such a body. We are aware of the effect which this board has upon 
its members ; of its creation of a certain ‘“ esprit du corps” as a body; of its 
action upon the conduct of embers when guilty of dishonesty and unfair deal- 
ing in connection with it; and of the salutary restraiut it exercises upon the 
putting upon the market unworthy corporations, by refusing to * list” them till 
submitted to an examination by the proper committee. There may be many 
other advantages, yet we think we have stated a widespread impression in 
regard to them. But this is aside from the consideration of the book. We 
are glad it has been written. It will be found valuable ; as valuable for the 
citation of authorities and discussion of matters foreign to the subject treated, 
as for those pertinent to it. It evinces extended research, and a desire to 
present all that will enlighten, enliven, and edify the professional man. We 
had not before been apprised that these publishers had ever undertaken a law- 
book. While the type is all that could be desired, the paper is thin, and the 
binding affords an ample opportunity for improvement. 


Digest of Fire Insurance Decisions in the Courts of the United States, Great 
Britain, and Canada, being a Supplement or Continuation of the third and 
last edition of Littleton & Blatchley, Clarke, and Bates’s Digest, from 1872 
to 1882. By Grorce A. CLEMENT, of the New York Bar. New York: 
Baker, Voorhis, & Co., Law Publishers, 66 Nassau Street. 1882. 

As the title of this book indicates, it is a digest of all cases involving any 
question pertaining to fire insurance law, which have appeared in any legal 
journal or report during the ten years preceding the present. It purports to be 
a second volume, and supplementary to the volume edited by the authors named 
in the titlepage. For a law-book, it is small in size, with large print, and many 
of the statements are long, — necessarily so, in order to state the point passed upon. 
This renders the book more valuable to those to whom verification by reference 
to the original is impossible, and is not seriously objectionable to the general 
reader. We have examined the book with some eare, more especially with refer- 
ence to the reports of the State of Massachusetts. We find the author making 
more head-notes than the reporter has, and we fear he may therefore have 
deemed some points decided which were not intended to be. The head-notes in 
our reports are prepared with much care, and not published without submission 
to the judges who write the opinions; so that we may say without much hesita- 
tion that any point not found in the head-notes was not passed upon judicially 
by the court, and therefore such could have little weight as authority. The 
duty of the compiler of a digest is plain,—to express concisely and with perspi- 
cuity the exact point before the court, and nothing else; to furnish what has 
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been decided. All else is dicta, useless for the work of a lawyer, and often 
mere rhetoric. 

It affords small satisfaction to find from a digest a point decided which suits 
your ease in hand, but upon examination of the full opinion discover no con- 
firmation of it. As to a system of division of topics, any may be made efficient 
which has sufficient cross-references. With some slight errors of proof-reading and 
citation of cases, the book is well worthy of the attention of the profession. This, 
with the preceding volume, furnishes the lawyer with the entire body of the law 
of insurance, as decided by the courts down to 1882. A whole library of reports 
is comprised in them. Upon a subject so constantly engaging the attention of 
courts and the bar as that of insurance, separate volumes of digest are not un- 
acceptable. No more dreary task is put upon a lawyer than to take a general 
digest, and look through its finely printed type to ascertain the law upou a par- 
ticular point under a title so voluminous as contract, insurance, and the like. 
Labor becomes attractive, when the handsomely printed page is presented in 
good type and paper. ‘To the specialist in this branch of the law these volumes 
would seem to be indispensable, to insurers of great interest, and to the profes- 
sion generally of much value as a labor-saving book. We can conscieutiously 
commend the work. 


Outlines of Jurisprudence, for the Use of Students. By B. R. Wise. Oxford: 

James Thornton. 

Tuts little book is primarily designed, as the author’s preface informs us, for 
“ those who desire to answer questions in examinations.” 

It is a carefully prepared abstract or skeleton of the subject as treated by Pro- 
fessor Holland, Austin, and others, and well designed for its purpose. Nor is 
it so scant as to be without use for those who wish a short treatment of indepen- 
dent value, though the real benefit of a philosophical study cannot be hoped 
for in any short epitome or “aid to memory.” In jurisprudence, as in every 
branch of philosophy, it is the worry of your own thought and the raising aud 
settling your own doubts which give the study a value and make it a discipline. 
Mastering definitions and classifications, and swallowing condensed doses of 
other people’s learning, are not vivifying processes. 

The latter part of the book, which treats of the sources of law and the growth 
of the State, gives a clear and convenient résumé of Sir Henry Maiue’s work. 


An Examination of the Law of Personal Rights, to discover the Principles of 
the Law, as ascertained from the Practical Rules of the Law and harmonized 
with the Nature of Social Relations. By A. J. WILLARD. New York: 
D. Appleton & Co. 1882. 

Tue title of this book is rather formidable, and prepares the reader partially 
for the purely philosophical treatise which follows. The author begins with the 
origin in nature of law, finds it in the social nature of man, and the habits and 
tendencies springing therefrom which erystallize into the ‘‘common will,” the 
community becoming self-conscious of these habits and tendencies through the 
judicial function by which individual conduct is compared with the common will, 
which thereby becomes the standard of right and wrong. In the exercise of this 
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function, the principles that underlie the tendencies are discovered and stated, 
and become the principles of the law. The author then proceeds to discuss the 
origin and nature of obligations, and of rights and powers, the common right to 
the use of the natural elements, the individual right of redress and protection, 
liberty of speech, liberty of self-gratification, and the subordinate topies that 
come under these heads. There is no reference whatever to law-books or philo- 
sophical treatises, and neither Bentham, Austin, nor any other writer on juris- 
prudence is quoted, or, we believe, so much as mentioned, 

This method seems inviting at first, but we should be surprised if any prac- 
tising lawyer, or even any mere student of jurisprudence, found that the book 
threw much real light upon legal principles, or helped the solution of nice and 
difficult questions of principle. The phraseology of the metaphysician, as used 
constantly in this book, seems to us to obscure rather than to elucidate the 
peculiarly practical topies with which our profession has to deal, and to the dis- 
cussion of which should be brought the most direct and concentrated common 
sense, clothed in terse and simple language. We cannot recommend the book 
to any who have not ample time to devote to very abstract and rather vague 
reflections upon legal principles. 


The Law of Real Estate Agency ; having a general application to Principals, 
Agents, and Third Parties, as deduced from the Decisions of the Courts. By 
Natuan T. Fircu, Counsellor-at-Law. Chicago: E. B. Myers & Co. 1881. 


Turis little book of 218 pages contains many elementary rules of the law of 
agency and real property, which are stated clearly and correctly. The book is not 
intended for the legal profession, and we do not think will be of much use to it, 
except so far as the collection and collation of numerous authorities may be of 
service. For the class for which it was intended —the real-estate agents — it 
will be of assistance, provided the reader goes no farther than the book, and does 
not attempt to deduce new principles from those laid down by the author. 

The book has a good index, and also an appendix which contains ‘* Leading 
Cases bearing upon the Rights of Brokers to Compensation.” These cases 
are seven in number, and no reference is made in the text to show in what 
State or by what court they were decided, or in what volume of reports they are 
to be found. By consulting the “Index of cases cited” (where, by the way, 
we found the case of Bash v. Hill indexed after Bank of Beloit v. Beale, and 
before Ballou v. Talbot) we sueceeded in finding such references. We were 
surprised to find that, out of seven cases which the author inserts as leading 
cases, two of them were decisions of an Appellate Court of Illinois, and one 
was a decision of the Court of Common Pleas of New York, neither of which, 
it is needless to state, are courts of the highest resort in their respective States. 
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The Law of Subrogation. By Henry N. Sheldon. Boston: Soule & Bughee. 1882. 

Reports of Cases argued and determined in the Cireuit and District Courts of the United 
States, for the Sixth Judicial Circuit. By William Searcy Flippin, Esq., Counsellor- 
at-Law, and Reporter to the Circuit. Vol. I. 1859-1877. Chicago: Callaghan 
& Co. 1881. 
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GENERAL NOTES. 


American and Irish-American National Feeling. — A Friendly Warn- 
ing to some Irish-American Lawyers.— We have had the pleasure of 
meeting a number of Irish and Irish-American lawyers, and we never met 
one whose conversation we did not enjoy. _ The social charms of their race 
belong to the learned and the unlearned, the rich and the poor, the good and 
the bad. Socially, the Irishman is a jewel. And it is with confidence in 
these delightful social qualities that we venture to address a word of criticism 
to men whose business it is to look not only upon one side, but upon every 
side, of this practical question, —What shall we advise other people to do? 
We ask, What is the duty of Irish-Americans to America during the present 
agitation in Ireland ? 

We do not think we can find a more opportune occasion than the present, 
when Irishmen are so active and so interesting, in different parts of the United 
States, or a better representative of what we believe to be Irishmen inspired 
with patriotism, than one of our esteemed neighbors, who, in addition to meeting 
vigorously the exactions of his large practice at the bar of Suffolk County, 
goes, after his day’s work is done, to lift up his eloquent voice at what he might 
justly call the bar of human rights. We hope that we also can stand at that 
greater bar of humanity, and, while taking a different position from that which 
some able men are now striving so hard to make popular in the United States, 
be listened to with the consideration which we try to aecord to those who differ 
from us. We refer to the attempts by good men and bad men, by sincere nen 
and insincere men, by Irish patriots, Irish-American double patriots, and 
double-dealing politicians of many a dark and speckled stripe, to argue, or to 
persuade, or to trick, or in some way to lead the administration and the whole 
government and people of the United States into hostility, of a great or small 
sort, with the United Kingdom of Great Britain and Ireland, for the reasons 
that the ancestors of some of the present landlords in Ireland got their lands by 
violence and fraud; that the present landlords are indifferent and eruel to their 
tenants; that the English government is corrupt, time-serving, and hostile to 
that part of the kingdom ; and that Ireland needs and has a right, upon the score 
of human brotherhood, to the moral countenance, the pecuniary aid, the political 
assistance, and even the martial partisanship, if it comes to war, of America. 
Supposing all the Irishmen are right, and the Englishmen wrong, are Ameri- 
caus bound to do more than offer them the home which is open for them in this 
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country, and which is now the wider for them since, partly for their sake, the 
government has determined to exclude the Chinese ? 

At a meeting in Boston, under the auspices of the combined Irish-American 
societies of Massachusetts, on the 17th of last June, Mr. Patrick A. Collins, 
ex-president of the National Land League of America, made a brief speech 
upon a sudden and vociferous call from the audience. As usual, Mr. Collins 
was cloquent and effective. Perhaps it was an impulsive speech; but the 
impulses of a man who occupies the position of Mr. Collins with the Irish- 
Americans are to be considered when he expresses them amid the cheers of his 
hearers. 

He is reported in the Sunday Herald, of Boston, June 18, as having con- 
cluded as follows : — 


“ Let any man entertain whatever opinion he pleases, he cannot lead Ireland beyond 
Ireland’s wish. One thousand men, representing all Ireland, met in convention in 
Dublin last September, and they legislated for Ireland. When a thousand other men, 
chosen in like manner, meet in Dubiin next September, they will state what Ireland 
wants then. [Applause.] No man shall be prevented from expressing his own opinion, 
but no man expressing his own opinion can speak for Ireland outside of the programme 
that Ireland has laid down for itself. Summon Robert Emmet from his grave, and put 
him on the platform, and he could not speak for Ireland now, though he lived in a time 
when a man meant everything. There was a day of chieftainship and of clans, but this 
is the age of democracy, and Ireland is democratic to the core. Parnell and Davitt and 
Dillon and Sexton and Healy are where they are because the people selected them, not 
because they selected the people. [Cheers.] Ido not say that any man has gone be- 
yond the Irish cause. The news comes to us in so questionable a form that I am in- 
clined to disbelief; but, if it is so, I say that our duty here is, not to follow a man, but 
to follow Ireland. [Cheers.] Moreover, and let me say it here seriously, Ireland has a 
contract on her hands large enough to occupy her entire attention. It is well enough 
to go crusading forall mankind. If Ireland could afford it, she might do it, but Ireland 
has a very large contract to take care of herself to-day; so, therefore, while sin and 
misery and oppression and ruin and poverty are rife in Ireland, all the extra effort that 
I have, as an American citizen, I shall give to that country and to that country alone. 
[Cheers.] We fought for France and Spain and Austria. We have gone as knights- 
errant all over the world, and the world answers us, with the exception of this splendid 
America. It answers us in our day of poverty and degradation and ruin with silent 
scorn. Let us take care of ourselves, let us take care of our fatherland, and let other 
people go tilting at windmills if they will. Though I speak to you this thought, let us 
be Irish nationalists until Irish nationality is achieved. Let us be advocates of the Irish 
social question while the social sore remains in Ireland to be healed. Let the rest of the 
world, then, take care of itself. With the exception of these gentlemen of American 
birth on this platform, and a few others that I could count upon my fingers, the Irish 
cause has had no help in the city of Boston, except from men of Irish blood themselves. 
I am not a Socialist nor a Communist, I am an American citizen and an Irish National- 
ist. [Cheers.] When Ireland desires anything, she is competent to speak by a conven- 
tion of her delegates ; and when she speaks by a convention of her delegates, if leading 
up to the present point attained in this agitation, or if leading beyond it, he is no true 
son of the island that won’t follow where Ireland leads. [Great cheering and ap- 
plause.]” 


Now, what does Mr. Collins mean? In the first place, does he include by his 
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last sentence a willingness to have Ireland understand that his aid as a leader of 
Irish- Americans is to be counted on step by step, no matter whether Ireland is 
wise or foolish, right or wrong, in the future, even toa war and to straining every 
nerve to get America into a war with England? We will not begin to think 
that of our spirited neighbor. His words sound dangerous, but we dismiss that 
interpretation. We prefer to hope that what a recent English writer says of 
him is still more correct : — 


“Mr. Collins, the president of all the American branches of the Land League, has 
distinctly said that he and his party never attempted to control or direct the Irish Land 
Executive at home. It tendered advice and contributed funds, but was perfectly satis- 
fied to abide by what was done by the Irish leaders. The Land Act was considered a 
great concession, and the Boston leaders were of opinion that it should be accepted and 
utilized. With regard to the o-Jtent manifesto they have been more or less reticent.” 


And before this he says : — 


“ The great difference between the Ford party and the Collins party is that the former 
is in favor of revolution and separation from England, while the latter is for ‘ constitu- 
tional agitation’ and Home Rule.” ? 


We have believed him to be of a fair spirit, —a generous man. We are 
accustomed to admire his ability and his courage, but to deprecate some of his 
recent public utterances, which have seemed to us to be extravagant. We think 
that he excepts America from what he seems to call the world’s scorn of Ireland, 
but he clearly presumes to take Boston to task. When he and his fellow-leaders 
speak to Irishmen or to Irish-Americans, he looks to them fora reply. But 
now he undertakes to speak not only in Boston, but to Boston, and not only for 
America, but to America, and the gist of his utterances seems to be this: Let 
Trishmen and Irish-Americans take care of Ireland; let the rest of the world 
take care of itself; but let Boston, the home of education and philanthropy, and 
America, the home of freedom and hospitality, be judged as unfriendly to the 
extent to which Americans, as such, take care of themselves, and friendly only 
to the extent to which they help what he calls *‘ the Irish cause.” Now, Mr. 
Collins is a lawyer, and much better educated than most of his people, and we 
think that he should be above such slurs at this city or any good citizens of this 
country, and should try to lead his followers to a higher appreciation of a home 
such as no Irishmen ever had until this present hour of his complaint. We do 
not doubt Mr. Collins’s sincerity. We think he spoke out of his heart, and that 
is the reason why we think it a worthy oceasion to appeal to his heart and the 
heart of his people, and to ask him and them to consult their heads also, if they 
would either convinee or persuade or arouse Americans to more sympathy with 
the difficulties of Ireland than now exists. As for Boston, Mr. Collins must 
remember that it was a centre for men who suffered more for the negro slaves 
than he has ever had to suffer for Irish tenants or Irish nationalists. As for Irish- 
Americans, did they, as a class, distinguish themselves in helping the negro 


1 “The American Irish, and their In- Bagenal, B. A. Oxon. Boston: Roberts 
fluence on Irish Politics.” By Philip H. Brothers, 1882. pp. 214, 215. 
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slaves in this country before the war? We remember and honor their valor in 
the war; but did they even during the war make the name ‘“ Irishman” synony- 
mous with the disinterested friend of the negro? Since the war, have the 
Irish, as a class, leaped to aid the Indians or the poor Chinamen, wherever 
they may have suffered within “this splendid America”? In a word, have the 
Irish in America, North, South, East, and West, or in any one part of this 
great country, habitually done for others, not of their own blood, enough to 
prove that their generosity, even as plain American citizens, is as great as the 
warmth of the Irish heart is said to be? We ask these questions seriously, 
and with no unfriendly spirit. We ask them in justice to this city and this 
country, and out of as sincere a conscience as we give Mr. Collins eredit for 
when he advises his people to take care of themselves. Mr. Collins says: 
“Tam not a Socialist nor a Communist, I am an American citizen aud an 
Irish Nationalist;” that is to say, he has, to use his own words, two “ very 
large contracts” to take care of. Now, suppose one of his hearers or readers, 
speaking as warmly as he spoke, and as sincerely and openly, says, in 
reply, I am not an Irishman or an Irish American. I am an American citi- 
zen, and I think that we mere American citizens have “a very large contract” 
on our hands with the Chinese questions, and the Indian questions, aud even 
still the negro questions, and the questions about the immigrants of all nations 
pouring by thousands day after day into our hospitable land, and the questions 
about strikes of workmen, and the Granger questions, and the Communist and 
Socialist and Nihilist questions, and the questions about the limits to the power 
of great corporations, and the question how to provide for the presidency of the 
United States when some villain brings that question home to us by assassiuation. 
We, too, have our State and National trials and our constitutional and political 
troubles, — we who are merely American citizens. Mr. Collins and other Irish- 
Americans here share our responsibilities with us. They, too, need that we 
should work hard upon our local questions, the embarrassing problems of female 
education, the question whether nature or the male sex shall determine how 
much a woman shall be assumed to have been intended to know,} the equally 
interesting question whether the men shall do most of the work, pay most of the 
bills, and run most of the risks in finding out the answer, and the more funda- 
mental question — how to bring up all girls to be able to take care of them- 
selves, with the least nonsense on the subject by either sex. The Irishmen and 
Trishwomen of America need that we shall work very hard for them and with 
them here, to get along well in our comparatively new civilization. They need 
also to work with us and for us in providing just and wise laws for our own 
bankrupts and our poor debtors. 

They need also to trust us as they would have us trust them, and to honor 
our honorable leaders as they would have us honor their honorable leaders. 
Neither they nor we can afford not to pay that tribute to the benefactors of 
mankind, whether in science, literature, art, statesmanship, or any industry. 

But while the lrishmen demand that we should honor their leaders, let them 

1 Among other publications see asen- James R. Chadwick, M.D. Boston, June, 
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honor James Russell Lowell, and not dishonor him by joining in the tricks by 
which unworthy Irishmen have tried to use our hospitality and our nationaliza- 
tion laws to dupe one whom they thought to fool as a poet, but have had to 
resort to abusing as a man of sense ; who knew what it was to take to heart the 
wrongs of even poor negroes and miserable Mexicans before some of the present 
Irish-American leaders were old enough even to read the books by which he has 
taught them, with their own wit and eloquence, to sympathize with their own 
kindred. We do not kuow how much influence Irish-Americans may have 
upon President Arthur, but we believe that if he yields to them he will thereby 
do much to alienate more genuine American voters than there are honest or 
dishonest naturalized Irish-American voters anywhere in the world, whether 
ere about their business, or plotting distress for this country of their adoption 
under the guise of lovers of the old country, which they once forsook. These 
genuine American voters whom we mean are not merely “ Independents,” — 
that was a good name for a good bolt, and it represents a movement which 
almost frightened the Republican party into a cram for honest and actual re- 
form. But “ Independent” is too negative a name to describe such Americans. 
They are really gradually becoming the nucleus of a national party which shall 
uot be a mere reaction against an effete and corrupt Republicanism, or a tem- 
porary coalition with disappointed Democrats, hungry for office, or a fancy 
faction to provide ambitious young politicians a startling career, set on by rich 
and educated old cynics who look at polities as a cock-fight, and are willing to 
pay the damage; but it shall in some degree be a sound and healthy growth 
out of the present actual constitutional condition of the Union, and the present 
economical and social wants of its several States, as each one tries to ‘ take 
care of itself,” and to do its part in taking care of the whole country. 

Now, these men are American nationalists. But they are not alone in love 
of peace. They and the sensible men of other parties — Democrats, Repub- 
licans, and all —are one in the determination to keep the peace, and to avoid 
not only war, but any danger of war, with England. Americans need not hesi- 
tate to say this because they do not fear England as much as England fears 
Ireland. In the days of the Electoral Commission, the present writer happened 
to be travelling through the Southern States, and to be obliged to see many 
business men and lawyers of different nations and different political parties. 
They all were American citizens, and they all said: ‘‘ We want the question of 
who is to be President settled more than we want our man President. The 
South cannot afford the distressing pecuniary uncertainties, delays, aud sacrifices 
of an unsettled constitutional situation of the United States.” Now, if they 
felt so about such a deep national controversy as the Tilden and Hayes eam- 
paign, are they likely to want to waste money against England to enable Irish- 
men to try experiments in political economy? Is the South so happy since the 
revolution in the condition of the negro by the abolition of slavery as to be 
sanguine in hopes for contentment in Ireland upon anybody's paper plan or 
platforin figures? Does New England find among Irishmen either its wisest 
leaders or those who would feel most heavily the injury to business and social 
life which even a prospect of a war with England would cause? And does the 
West, which constantly pours not only its produce froin the outside and the 
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inside of the earth into Eastern cities, but also its proposals for new invest- 
meuts by Eastern capitalists in Western enterprises of development, look with 
favor upon having any of their tremendous local advances checked because 
Englishmen are too hard upon Irishmen? So are too many Western people, 
both Americans and Irish-Americans, hard upon the Indians and the Chinese. 
They rather enjoy a little tyranny themselves. We say this not lightly, but 
seriously and advisedly. Tudeed, some of the Irishmen out West who share 
the spirit of a part of that region are really something like the worst landlords 
in Ireland whom they abuse. They curse the Indian, want him exterminated, 
and have something of a relish for taking a hand in killing him themselves. 
We know this, beeause we have been there. We have heard men who thought 
they had found land in an Indian Reservation which would be valuable to them 
for speculation, but who had been driven away by the Indians, who they ad- 
mitted had a right to it, say with calmness and determination that they were 
“ preparing to go back with enough guns to fix the Indians this time.” Now, 
these men must be convinced that it will pay them better to ‘ fix” Englishmen 
than Indians with their guus before they will yield to sentiment about the 
wrongs of Irish tenants. 

Although Mr. Congressman Robinson has confided to the American eagle that 
his voice is for war, he reminds us of that energetic kind of commercial traveller 
called ‘‘the drummer,” who has failed to understand the instructions of his 
superiors, and is offering what cannot be delivered, and what is not very popular 
with most customers after all. 

Mr. Robinson’s recent hot and fluid harangues call to our grateful memory 
the verses of one of Ireland’s poets, Thomas Moore : — 


“ There was a little Man, and he had a little Soul, 
And he said, ‘ Little Soul, let us try, try, try, 
Whether it’s within our reach 
To make up a little Speech, 
Just between little you and little I, I, I, 
Just between little you and little I!’ 


“ Then said his little Soul, 
Peeping from her little hole, 
‘I protest, little Man, you are stout, stout, stout ; 
But, if it’s not uncivil, 
Pray tell me what the devil 
Must our little, little Speech be about, bout, bout, 
Must our little, little Speech be about?’ ” 


Americans have a larger country, larger opportunities, larger tasks, larger 
problems, a larger body of friends throughout the other nations, and a larger 
hope than the facts allow any sensible Irish Nationalist to cherish for a moment 
in the face of what we heard Michael Davitt, in his earnest way, call his “ facts 
and figures,” as he appealed to the American press on the 20th of June last, 
in his address in Boston. Nor will these American nationalists allow any Irish- 
man or Irish-American to be more active in seeking to foment than they are to 
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prevent a quarrel between England, which is the old country to so many Ameri- 
ean citizens, and “this splendid America.” We believe that the American 
nationalists, if they had to choose—and they do have to choose — which they 
will work for, would prefer to see a genuine experiment in a reform in the 
civil service, the desirability and the difficulties of which President Arthur 
stated so clearly in one of his messages, and the difficulties of which he is so 
resigned to, than to see either Mr. Davitt’s ‘ nationalization of the land,” or 
Mr. Parnell’s “ proprietary ownership,” or Mr. Gladstone’s Arrears Bill, urgent 
as the need of that seems to be, or anybody’s schemes, successful in Ireland. 

Moreover, it is only in times of settled peace that such fundamental improve- 
ments as are needed in both the law and practice of the Federal courts ean 
receive the requisite consideration. It is only in times of settled peace that such 
lofty refinements as are striven for, however inconsistently, by the civil service 
reformers, who are no less consistent than any sect of the Christian Church, can 
be advocated before the whole people as present necessities. In times of war, 
everything which does not prevent our defeating the enemy is apt to be regarded 
as of secondary importance, although victory may leave the victor unable to 
control himself. It is in times of war that the seeds of poisonous financial 
theories are sown, which have more than once sprung up and threatened to 
choke this fair garden of commerce into an abomination of the commercial 
world. 

The present life of the party for the reform of the civil service ; the move- 
ment for a reasonable adjustment of the tariff; the work equitably to arrange 
the railroad laws; the proper arrangement of a national bankrupt law; and last, 
if not least, the only possibility for allowing Mr. Blaine to attend in private life 
to his private business, so ‘‘ long neglected,” — depends upon a settled, determined, 
and avowed peace policy between the United States and all nations. Nor can 
the interests of education in this country admit for one moment the absurd pro- 
ject that a Land League, assuming to speak for some Irish farmers, should be 
enabled to divert from our schools and universities money to help them fight the 
land of our ancestors. The higher education throughout the country must be 
better supported. War would at once check it. The United States, town and 
country, is full of school-teachers, professors, preachers, lecturers, students of 
science, literature, art, and history, most of whom are good honest people, who 
have worked hard and have paid their rent, many of whom have helped their old 
fathers and mothers, who never murdered anybody and never winked at murder, 
who are poor and need as much pay as they can get, —shall the salaries of these 
men and women be cut down to pay the travelling expenses of Irish agitators 
and Irish-American politicians ; and to make it impossible to visit England as 
students and friends, because some Irishmen are bent upon being enemies of 
England? Is it kinship and ties of blood that the Irish stand by? then let them 
know that Americans have not lost their memory. Let then know that America 
has had her wars with England, and fought it out. And Jonathan remembers 
more good than evil even of John Bull. But to go no further back than this 
generation, the land of Darwin and Huxley, the land of Dr. Arnold and Dean 
Stanley, the land of George Eliot and Charles Dickens, is that the land that our 
boys and girls are to be taught to shun and hate as the home of British tyrants? 
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is it to kill the pupils of those teachers that aspiring American youth should 
now graduate from our colleges? At such a thought we are prone to follow the 
old English fashion, and quote the 4neid to relieve our feclings. Columbia 
may say to belligerent Irish-Americans, as Neptune to the riotous winds, — 


“ Tantane vos generis tenuit fiducia vestri ? 
Jam czlum terramque meo sine numine, Venti, 
Miscere, et tantas audetis tollere moles ? 
Quos ego Pom ! ” 


Since Irishmen are apt to be quite outspoken in their own feelings, they 
will bear with us for saying that they might learn a better economy from the 
Chinese. They “take care of themselves,” and then go home. But if the 
Irishmen are suffering or want to come they can come, although the Chinese 
are to be shut out from the land of the Irishman’s hope when his own 
country fails him. There are Americans, and not a few of them, who are still 
willing to take the risks that our fathers learned to take, and to allow this 
country to be open to all nations, not only because the country here or there 
needs population or laborers, skilled or unskilled, but because they have kind 
feelings for all nations, and think that in this country we can afford to act 
according to such feelings, and, notwithstanding the doctrines of Malthus, 
leave the future of so large a continent to future generations, that shall have 
the wisdom brought from all lands “ to take care of themselves” here, even if 
more crowded than the newly arrived Irish immigrant likes to find himself with 
other human beings having all the natural rights which he claims, even if de- 
prived by him of some privileges that were given to him by us. 

Before the Irishmen in America proceed farther in their absurd abuse of any 
city, or any citizen of America at home or abroad, let them consider, first, the 
polities which the most of them profess, — ‘‘ Democracy,” — which should mean 
at least justice and a fair chance for everybody, the rich and the poor; and, next, 
the religion which most of themare brought up in, — “ Catholic,” —which should 
mean at least charity and a whole-souled consideration for everybody, not only 
those who have marked themselves with green, but ALL whom nature has marked 
with white, black, red, and yellow; and if the Irishmen of America follow Mr. 
Collins’s advice when he says, ‘‘ Let us take care of ourselves ; let us take care 
of oar fatherland,” why should they complain either of Boston, as it both takes 
care of itself and pours out its wealth to sufferers far and wide, or of America, 
which, by the advice of, and for the sake of, some of these very Irish-Americans 
in California, shuts ‘‘ the door of mercy on mankind ” in China? 

One of the flings against the newspapers in Massachusetts which opposed the 
passage of the Chinese bill was that we were too far off to appreciate how much 
the Chinese deserved to be abused. Now, after that rebuff, how then can we, at 
this distance from Ireland, be ready at once to appreciate how little the Irish 
tenants deserve to be abused who do not, or cannot, pay their rent, and who are 
so much more apt to murder Englishmen than Chinamen are to murder Irish- 
men ? 


Mr. Davitt appealed to the American press, and while he seemed to predict 
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that it would in the future be his way, he said: “ The position of the American 
people in this Irish contest is a purely judicial one. They want the evidence of 
facts, and not of declamatory accusation.” We will add that the American 
people look not only at the facts in Ireland, but at the facts in America, and 
cousider the latter the most important for them to understand, appreciate, and 
preserve for all the good there is in them. This discussion is a matter for the 
edueation of youth as well as age. Some of us have sons who within a few 
years will be voters, and we are not educating those boys to hate England for 
her faults, but we are educating them to respect English civilization for its vir- 
tues and the wonderful stability which it has preserved with such heterogeneous 
elements and interests. Certainly we shall not bring up our boys to look 
exclusively or chiefly towards the present Irish or Irish-American leaders as 
examples of what either statesmanship or patriotism can do for a native or an 
adopted country. 

The duty of the American press, to which Mr. Davitt appeals, is, first, to do 
what its mighty means can towards making and keeping this country an en- 
lightened, pure, and happy home for all its inhabitants; next, as both a means 
and a result of this great work, to do what it can for the enlightenment, purity, 
and happiness of other nations. 

This is not to be done by forgetting, amidst temptation, to preserve our homes 
safe, our children free from useless quarrels and war, our faith good with our 
mother country, our confidence in each other secure, whether at home in the 
everyday routine or separated by the ocean, some here and others at the court 
of Saint James. The American press speaks the convictions of the American 
nation, and its voice is not for wars or rumors of wars with any people or for 
any people. Its voice is for peace, and it offers peace and plenty to the Irishman 
who will come and work for it; but it says in reply, both to his history and his 
complaints, — Our charity begins at home; and when it goes abroad it lands 
at Ireland, England, and elsewhere. When we send out ambassadors or mission- 
aries, they go to bring peace and good-will to the nations of the earth; and that 
peace and good-will we intend to keep here sound and sweet for our children 
and our children’s children, in spite of foreign factions, who would be willing to 
sacrifice our happy home, — for what? They have not quite united upon what 
they precisely want, and they do not know whether it will require peace or war: 
they fear that it will require somewhat more murder, and they cannot tell 
whether they will win or not, and, if they do, whether they will remain united 
and contented. Ah! Irish-Americans, it is no wonder that you feel for Ireland 
and her woes. So do Americans. But they prefer to have Ireland come here and 
share our bread in peace, rather than to go to meddle with a foreign kingdom. 
We will not have foreign powers meddling here, and we find it wholesome to 
do as we would be done by, even in politics, — and even in international polities. 
There is little sympathy in the mass of Americans for the English injustice, 
hardness, indifference, and contempt for the Irish. Some of the landlords 
seem to us to be oppressors, but their tenants are not all that they should be. 
Help them if you will, work and give money, counsel, and encouragement to 
improve their situation by all the honest and sensible means of peace, but do 
not try to embarrass, by foreign entanglements, America, the country that holds 


XUM 


CORRESPONDENCE. 549 


a nation whose heart is shown by its union of many nations in many States, 
not severed, but more closely joined, by a past civil war, whose horrors make us 
say to Ireland, — we believe in peaceful revolutions.? 

CuHarLes E. GRINNELL. 


1 For some further remarks about Ireland our readers are referred to a note upon 
pages 533, 534, in this number. 


CORRESPONDENCE. 
Removal by Address in Massachusetts. 


Tue late removal of Joseph M. Day, Esq., Judge of Probate for Barnstable 
County, Massachusetts, after a vigorous struggle of two years, and one refusal 
by the legislature to impeach, through the process of an address to the Governor 
by both Houses, passed by a majority vote, without cause stated but for alleged 
misconduct in office, forcibly calls attention to this mode of removing judicial 
officers ; has put the whole process squarely on the defensive ; and required it to 
vindicate its usefulness and the reasons for its existence. The Massachusetts 
Constitution provides two methods for such removal, — impeachment and address. 
What is the legitimate scope of the latter? Is it subsidiary to impeachment, or 
are the two co-ordinate and concurrent? As most of the States contain similar 
provisions on this subject ; as the question arose first in Massachusetts and has 
oftenest come up there; as the important and underlying considerations are sub- 
stantially the same in all these instances, and as the forces at work are coexten- 
sive with the county, — this case of Judge Day may serve, as well as any, to 
illustrate the workings of this form of judicial removal. 

One thing may be premised: it makes nothing, one way or the other, to say 
that in this particular case it is as well on the whole that the judge should go, 
that the administration of justice should be above suspicion, and that a tainted 
man should not meddle with the trusts of probate and insolvency. Almost any 
other statement might be made with equal relevancy. To reason from conven- 
ience to principle is dangerous fallacy, and it in no way follows because the end 
is justified that the means are. 

Whether it is within the constitutional powers of the legislature to remove 
the judge for alleged misconduct by address, and whether it is right and expedi- 
ent so to remove other judges, depends largely on two considerations. (1) What 
has been the practice in such matters? and (2) What did the framers of our 
Constitution intend should be the practice ? 

First, What has been the practice? We take the original provision — com- 
mon in our State Constitutions — from that clause in the English Act of Settle- 
ment, passed in 1700, which curtailed the King’s prerogative of peremptory 
removal by providing that judges should hold during good behavior, unless re- 
moved by the King on the address of both Houses. This requires the united 
action of the constituent parts of Parliament. In the Convention of 1780 this 
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provision was incorporated bodily into the Massachusetts Constitution. From 
the first it proved a lively bone of contention between those who regarded it as 
exceedingly dangerous in its unmodified form, and those who considered the 
legislature might be trusted to manage its own powers and not overstep them. 
So far as they apply to the case in hand, and taken in the logical, regardless 
of the actual order, the provisions regarding impeachment and address are 
these : — 


“The Senate shall be a court, with full authority, to hear and determine all impeach- 
ments made by the House of Representatives, against any officer or officers of the Com- 
monwealth, for misconduct and maladministration in their offices.”’! 

“The House of Representatives shall be the Grand Inquest of this Commonwealth, 
and all impeachments made by them shall be heard and tried by the Senate.” 2 

“‘ All judicial officers duly appointed, commissioned, and sworn, shall hold their 
offices during good behavior ; . . . provided, nevertheless, the Governor, with consent of the 
Council, may remove them upon the address of both Houses of the Legislature.” 8 


The ambiguity of this last provision invites at once the inquiry which lies at 
the bottom of Judge Day’s case. What is the scope of this removal by address ? 
Can it be used in cases of misconduct? Whether this matter was left thus unex- 
plained in an important point, through inadvertence, rigid copying of the English 
Act of Settlement, or in an easy spirit of compromise, does not appear. The 
clause excited opposition, indeed, in the Convention of 1780, but it finally passed. 
The earliest and most contemporaneous practice under it was eminently conserv- 
ative. About 1800 came the case of Bradbury, Justice of the Supreme Judicial 
Court, it being on all hands admitted that address was the proper remedy. The 
judge, hopelessly paralytic, was removed without debate. Hard upon this fol- 
lowed the so-called case of the Hancock County Judges. In 1803 these judges, 
Sargeant and Vinal, of the Courts of Sessions and Common Pleas, respectively, 
were removed by an address to the Governor, which stated that they had 
* been duly convicted before the Supreme Judicial Court, holden within and for 
said county of Haneock for the counties of Hancock and Washington, of the 
crime of wilful extortion in their offices of justices of the Court of Sessions.” 

This was a distinct step, — from mental or bodily imbecility, as in Bradbury’s 
case, to criminal conviction, and the attempt was resisted. There was no rea- 
son why the judges themselves should contest the case; they were being handled 
very gently. But one vote, at least, of the House of Representatives refused to 
proceed by address ; and in the Senate, which finally concurred by a close vote, 
the opposition was led by no less a person than Mr. John Quiney Adams. Mr. 
Adains considered it necessary to have his formal protest entered at length on 
the Journals of the Senate. The reasons he gives are as vital to-day as 
ever: — 


“ First, Because the grounds alleged in the said address for the removal are for official 
misdemeanors; and the subscriber conceives it to be the intention of the Constitution, 
that no judicial officer should be removed from office by the mode of an address of the 


1 Mass. Const. Part II. ch. 1, sect. 2, 2 Thid. Part IT. ch. 1, sect. 3, § 6. 
§ 8. 3 Ibid. Part II. ch. 3, § 1. 
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two Houses on the ground of offences for the trial of which the Constitution has expressly 
provided the mode of impeachment. 

“ Second, Because he considers the independence of the judiciary as materially affected 
by the mode of procedure, which in effect must make the tenure of all judicial officers 
dependent upon the verdict of a jury in any one county of the Commonwealth. 

“ Thirdly, Because the decision of the Senate in this case, affecting in the highest 
degree the rights, the character, and reputation of two individuals, citizens of this Com- 
monwealth, ought not to have been taken, without giving them an opportunity to be 
heard in their own defence.” 


That this contemporaneous construction was according to the original force ot 
the provision, is shown by an English case of nearly the same time (1805). The 
attempt was there made to remove by address one of the Irish judges, Judge Fox, 
for alleged misconduct in office. Notice the charge, — misconduct in office. 
Proceedings began in the House of Lords, and the House of Lords refused to 
entertain the petition, after evidence was gone into to show the nature of the 
charge. The reason given was that in case of impeachable offences impeach- 
ment is the only remedy. Lord Grenville, then at the head of the government, 
in moving ‘that the House consider the charges this day two months (which, 
as Parliament would not then be in session, amounted to dismissal). puts it 
strongly. 


“To state the clear conviction I entertain, strengthened as it has been by every op- 
portunity I have had of examining it, it is that this proceeding is, ab initio, wrong. A 
judge may be in a situation of notorious incapacity from age, and yet it may happen 
that, through the peevishness natural to age, or ill-humor, or some other cause, he may 
wish to adhere to his situation after he has been, in the opinion of all mankind, rendered 
unfit for its duties. . . . Another case may be supposed. Jt would be where a judge had 
been convicted elsewhere. In either case he would be a fit object for the discretionary 
exercise of the power of this House to advise his Majesty to remove him from a situation 
which he could no longer fill with propriety. To govern solely according to law is the 
grand secret. In order to secure this, you must secure respect to those who administer 
the law ; and in my conscience I think nothing can be less calculated to secure it than such a 
proceeding as this is.” 


Lord Chancellor Erskine concurred. 


“The two modes of proceeding (impeachment and address) are altogether distinct, 
and, in my humble apprehension, were designed to effect totally distinct objects.” 


The next heard of removal by address in Massachusetts is in the Constitutional 
Convention of 1820, where the whole subject was canvassed with patient ex- 
haustiveness. Apparently the friends and opponents of address, at that time, 
contended on different lines from what they do at present. The question at that 
time was this: Admitting that removal by address is sometimes necessary, and 
that it will not lie for impeachable offences (and of that, at the time, there seems 
to have been no question), is it necessary or advisable to place increased safe- 
guards about its normal and legitimate use? Two measures were presented to 


1 Cobbett’s Parl. Debates, vol. vii. 1806. 
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the Convention by those who thought so. The first was a proposition of the 
Select Committee on the Judiciary Power to so alter the Constitution as to re- 
quire a two-thirds vote of both Houses to remove judicial officers, instead of a 
bare majority vote, as both at that time aud now is the case. The second was 
a constitutional amendment, providing that there should in future be no removal 
of a judicial officer, except the charge were first entered in the Journal of the 
House in which the address originated, a copy served on the person in office, 
and a chance allowed him for a hearing. 

The first of these propositions, the one requiring a two-thirds vote, brought to 
their feet most of the leaders of the Convention. Both for the things said and 
the things not said, the arguments advanced are eminently instructive on the 
true scope of removal, and will bear repeating. 


Pickham, of Salem.— “Tt is proper to have a provision of a similar nature [to the 
one proposed] to meet cases which were not the proper subject of impeachment, such as in- 
capacity from natural infirmities.” 

Hubbard, of Boston. —“ Sufficient provision is made in the case of misconduct in the 
power of impeachment.” 

Savage, of Boston, —‘* We should have the advantage of both modes of removal from 
office, — by impeachment, and upon an address of the legislature, — so as to meet the 
moral disqualifications and the natural disqualifications for ofjice.” 

Prescott, of Boston. — The mode of removal by address was introduced into the Brit- 
ish government for the purpose of restraining the power of the Crown, but into ours for 
another purpose, — to provide for a case which could not be properly reached by im- 
peachment.” 

Daniel Davis, of Boston (for nearly thirty years Solicitor-General of the Common- 
wealth). —“ The Constitution contemplates removal of judges from office for two 
causes only, — for crime, by impeachment on the grand inquest by the representatives ; 
and for being disqualified to perform the duties of the office by the visitation of God.’ 
(And then, as the shrewd old lawyer foresees the danger, he proceeds :) “ The power of 
removal by address, which was intended to apply only to cases of disqualification by the 
visitation of God, in fact extended further, and was liable to be abused.” 

Holmes, of Rochester. —“ When a judicial officer has been guilty of maladministration, 
he will be removed by impeachment. When it is necessary to remove a judge for any 
other cause, he thought two-thirds of both branches would concur in the removal. He 
was, therefore, in favor of the report.” 


The opponents of the proposed amendment contented themselves with think- 
ing that the legislature would work no injustice, as the council was required to 
assent; in other words, that there were safeguards enough. The statements 
above quoted, with regard to the understood legitimate scope of address, they 
did not think fit to deny or quarrel with. If there had, in fact, been any decided 
difference of opinion on the point, it would have been impossible to have calmly 
received the challenge thrown down by the next speakers, — two of the most 
eminent jurists of the Commonwealth, and men whose opinion on a point of 


eoustitutional law carries a well-known weight. Mr. Justice Joseph Story 
said : — 


“The Governor and Council might remove them on the address of a majority of the 
legislature, not for crimes and misdemeanors, for that was provided in another manner.” 
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Even more distinct is the language of Chief Justice Lemuel Shaw, as he 
proceeds, after his happy and customary manner, to discuss by analysis. 


“What is meant by good behavior? The faithful discharge of the duties of the 
office. If not faithful, they were liable to impeachment. But cases might arise where 
it might be desirable to remove a judge from office jor other causes. He may become 
incapable of performing the duties of the office without fault. He may lose his reason, 
or be otherwise incapacitated. It is the theory of our government that no man shall 
receive the emoluments of office without performing the services, though he is incapaci- 
tated by the providence of God. It is necessary, therefore, that there should be pro- 
vision for this case. But in cases where it applies, the reason will be so manifest as to 
command a general assent. It must be known so as to admit of no doubt, if a judge 
has lost his reason, or become incapable of performing his duties. As it does not imply 
misbehavior, if the reason cannot be made manifest so as to command the assent of a 
large majority of the legislature, of two-thirds at least, there can be no necessity for the 
removal.” 


The proposition requiring two-thirds was defeated in the Convention. The 
second amendment, requiring specified charges, notice, and hearing, passed the 
Convention by a large majority, but was rejected by the people, 14,512 to 
12,471. 

In 1850, or thirty years later, was the first attempt to use address for removal 
in case of misconduct, —an impeachable offence. The case dropped. Later, 
in 1855, the legislature presented an address for the removal of Edward Greeley 


Loring, Judge of Probate for Suffolk County, for alleged misconduct ; but Gov- 
ernor Gardiner refused to concur. Three years later, in a time of high party 
feeling, immediately preceding the breaking out of the war, when men cousid- 
ered that nice points should give way, if ever, Governor Banks, under consider- 
able pressure, did concur in a second address for the same end. Since then, in 
1876, two justices of the peace — one a convict, the other a fugitive from justice 
— have been removed. To sum up our first head, it seems to be tolerably clear 
that the practice, though by no means uniform, has been substantially as fol- 
lows: Usually, and without opposition, address has been used in cases of 
mental or physical incapacity, or in case of criminal conviction; though this 
latter ground has not passed unchallenged. It appears, further, that the same 
procedure has, in one or two instances, been adopted in cases of misconduct in 
office, but always under vehement protest, and against the opinion of men whose 
opinion was of weight; that the whole process, in its present form, has been 
regarded with distrust by some of the best minds in Massachusetts; that it has often 
been bitterly opposed in constitutional conventions; has been obstinately clung 
to by the legislature, and usually ratified by the people at large. This latter 
fact, and the reasons for it, may be found, later on, to have an important bear- 
ing on the second branch of our injury, What did the constitution-framers 
probably intend should be the practice with regard to the removal by ad- 
dress ? 

As the double form of judicial removal existed in most of the States, the 
objects to be attained substantially the same, and as there is a remarkable simi- 
larity between all the original constitutions, a certain light is thrown on the 
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probable intent of Massachusetts by considering briefly how this double provision 
was formed and treated in other States. 

Of the thirteen original States, two, Connecticut and Rhode Island, continued 
for some time under their colonial characters; New Jersey, New York, North 
Carolina, and Virginia had no removal by address, only impeachment; one, 
Pennsylvania, on the contrary, distinctly provided that address should lie for 
impeachable offences. This provision, passed in 1777, was repealed in 1790, 
and address henceforward limited to offences not impeachable. Delaware had 
also this latter provision. Of the rest, New Hampshire, South Carolina, and 
Massachusetts were together, — they had the double form, but no construction 
put on it; Maryland and Georgia were also open in a certain sense to con- 
struction, but required a vote of two-thirds of both Houses, and provided that 
the two remedies should not be concurrent. Of existing constitutions, nine — 
Alabama, California, Illinois, Iowa, Mississippi, Missouri, Nebraska, New 
Jersey, and Vermont — have no form of address: they rely solely on impeach - 
ment. In four States — Colorado, Florida, Minnesota, and Pennsylvania — 
address exists, but the highest officers are exempt. In Delaware, Michigan, 
South Carolina, and Texas address lies “‘ for reasonable cause, not sufficient for 
impeachment.” North Carolina and West Virginia allow address for “ mental 
and physical imbecility” alone. Of the other States, Arkansas, Connecticut, 
Georgia, Kentucky, Louisiana, Kansas, Tennessee, and Wisconsin require a two- 
thirds vote for address. New York has a peculiar provision of its own, requir- 
ing a vote of one-half the Senate and two-thirds of those elected to the House 
to so remove. Virginia, Maine, and Massachusetts are alike debatable. Four 
only of the States —Indiana, Maryland, Nevada, and Oregon — make the 
remedies concurrent. They, however, require in address a two-thirds vote of 
both Houses. Other States have elective judiciary. To sum up, of the thirteen 
original States, only one — Pennsylvania — and she only for some thirteen years 
(1777-1790), made address concurrent with impeachment. Of thirty-eight 
existing States only four so treat them; and they require the security of a two- 
thirds vote. So far, then, as the intent of one constitution can be gathered 
from the spirit of the others, the result is decidedly against making the remedies 
coextensive. 

Aside from this consideration, and as a matter of strict construction, it is diffi- 
eult to recognize any intention to make address and impeachment concurrent. 
Place again, for convenience, side by side the constitutional clauses in Massa- 
chusetts providing for address and impeachment : — 


“The Senate shall be a court, with full authority to hear and determine all impeach- 
ments made by the House of Representatives against any officer or officers of the Com- 
monwealth, for misconduct and maladministration in their offices. 

“ All judicial officers duly appointed, commissioned, and sworn shall hold their offices 
during good behavior . . . Provided, nevertheless, the Governor, with the consent of 
the Council, may remove them upon the address of both Houses of the Legislature.” 


Taking these two clauses together, there can be little doubt that the funda- 
mental conception here aimed at—the gist of the provision—is that of a 
judiciary holding for life and removable for moral unfitness. Judicial tenure is 
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expressly limited “ during good behavior ; ” the only causes specified for removal 
are ‘‘ misconduct and maladministration.” The same thing is shown by another 
phenomenon. Address is confined to judicial officers ; why not extend it to all 
officers? Certainly because while other officers hold for stated terms of various 
lengths, judges are for life, and it may very well happen that a judge ‘“‘ may be- 
come incapable of performing the duties of his office without fault; he may lose 
his reason, or become otherwise incapacitated.” And, further, “ through the 
peevishness natural to his age, or ill-humor, or some other cause,” he may be un- 
willing to resign. It was obviously to meet such a case that a form of summary 
and effective legislative removal was provided. It was assumed that the fact 
constituting the basis of removal was beyond dispute, and the legislative disere- 
tion absolute. Nothing in the Constitution hints that address is for misconduct ; 
on the contrary, the very clause which introduces it is significant to the opposite 
conclusion. 


“ All judicial officers . . . shall hold their offices during good behavior, . . . Pro- 
vided, nevertheless, the Governor may remove them upon the address of both Houses.” 


What is the force of this word ? “ provided” Can it mean anything else 
than that although they are well conducted, during their good behavior, they 
may, for other reasons, be removed? The proceedings could not, in this view 
and under the wording of this clause, be used to remove fur misconduct ; to re- 
move after the good behavior had ceased: that had been previously provided 
for. Again, impeachment for misconduct was intended to be a sober, judicial, 


and somewhat difficult process. It was supposed to contain the direct power of 
the legislature over the judicial and executive branches of the government, and 
safeguards and limitations were carefully placed about it. The accusing and the 
trying body were to be distinct: the Senate, who were to try the charge, was, 
previously to the trial, to be solemnly sworn “‘ truly and impartially to try and 
determine the charge in question according to the evidence ;”' the accused was 
entitled to all his common-law and constitutional rights ; he could meet the 
witnesses against him face to face; could hear the charge and be heard in de- 
fence, either personally or by counsel ; ? and, in addition to all this, in order to 
meet the perhaps imaginary dangers of the English impeachment,? the Senate’s 
judgment was limited to removal from office and disqualification for future 
office. Now, of all these qualitications and limitations, not one is made appli- 
cable to removal by address. The judges of the case are not under oath and not 
confined to evidence ; in fact, the hearing is usually before a joint committee, and 
those who remove need not see the witnesses, the accuser, or the accused. The 
hearing may be entirely ex parte, without cause stated; the punishment is not 
limited, and, as appeared in the case which furnishes our text, one substantial 
acquittal is no bar to a second proceeding; proceedings can be repeated till 
they are successful. Can it be supposed that the second process was intended 
to cover the same ground as the first? That those who were so careful, so, 


1 Const. Mass. Part IT. ch. 1, sect. 2, § 8. 
2 Const. Mass. Part I. § 12. Judge Prescott’s case, passim. 
® Const. Mass. Part II. ch. 1, sect. 2, § 8. 
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perhaps, nervously anxious, to protect judicial removal from abuse, should have 
provided a perfectly concurrent, and in fact more sweeping, procedure which 
should have none of these safeguards and limitations? Can they be assumed to 
have so stultified themselves as to have left, for attaining the same result, two 
remedies, —one, cumbrous, technical, elaborate, and carefully guarded; the 
other, speedy, comparatively secret, and absolutely unfettered, — when it is the 
result of common sense and common experience that it is ouly a question of 
time how soon a simple, summary process will drive out and supersede a more 
difficult equivalent ? 

Finally, and to go beyond mere construction, the question herein presented, 
whether removal by address for misconduct be constitutional, as being within 
the presumed intent of the Constitution, involves itself with the first principles 
of constitutional government. Among the elementary principles laid down in 
that somewhat rhetorical composition, the Massachusetts Bill of Rights, is the as- 
sertion that this is to be ‘a government of laws and not of men.” As the natural 
corner-stone of the whole system which that Bill of Rights prefaces, is placed 
the co-ordinate independence of the three separate and distinct departments of 
the government. Each — executive, legislative, and judicial in its own proper 
sphere, independent and supreme— acts, by an elaborate system of checks and 
balances, on the others both as stimulus and restraint. The subordination of 
any is the injury of all. Now, it is not necessary to claim that the system is 
perfect ; but such as it is, it has worked well, and we are not prepared as yet 
to throw it over. Evidently, moreover, the strain in the arrangement has come, 
does come, and will come from the people themselves. That tendency has been 
foreseen. Nothing is more apparent throughout the whole length of the Consti- 
tution than a desire to head off hasty and ill-considered legislation; in other 
words, to protect the people from themselves. To the deliberate, sober second 
thought of the sovereign people there is, indeed, to be no constitutional resist- 
ance, and from it there is no constitutional appeal. But to secure that second 
thought, to enforce that deliberation, executive veto and judicial nullification are 
carefully placed on legislation. In other words, constitutional government is 
a compromise, the iminediate right of the people is hampered. As against the 
constitutional distribution of power, the danger plainly is that the people will 
assume and arrogate to their direct representatives, over whom their control is 
innmediate, most of the functions of government, to the derangement and con- 
fusion of the whole. The alarming absorption by the English House of Com- 
mons of most other co-ordinate authority is but a conspicuous instance of a 
teudency common to all representative democratic government. The form of 
power tends constantly to follow the substance. 

Now, it will be observed that with us changes toward more immediate pop- 
ular control have been mainly at the expense of the judiciary. The executive 
department is seldom likely to prove a serious block in the popular path; the 
chief executive is usually identified with the party in power; he has his own 
way to make, and the temptation is strong to let legislation regulate itself, 
except in a close case or where the legislature does not represent the people. 
But a life judiciary ¢s an obstacle, and the plans to modify it show clearly the 
barrier against which popular impatience frets. In some States life judiciary has 
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been modified to appointment for a limited term; in other cases there is direct 
popular election. Now, the danger from all this is not visionary: it is pressing 
and obvious. In essentially subordinating the judicial branch of the government, 
au important check on legislation is thrown away. Even in their best estate, the 
pressure of a great popular movement upon courts of justice is at times enor- 
mous, — almost resistless. The history of our Legal-Tender Cases might bear 
this witness, for judges are only men. To have an elective judiciary, or, what 
is much the same, a judiciary removable by a majority vote of the legislature, 
would, in time of excitement, be a death-blow to the rights of a minority, how- 
ever respectable, and little less than a public calamity. For politics in ermine 
means an enervated judge and a public contempt of justice. 

Of the expediency of the late removal little need be said. It is a doubtful 
precedent ; it invites retaliation, and may return to plague the inventors. It is 
easy to improve on it, as party success may dictate. Apparently, however, the 
answer to the removal of Judge Day is not that it is not expedient, but that it 
is not right. 

CHARLES FREDERIC CHAMBERLAYNE. 

Boston, Mass., June 12, 1882. 
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Southern Law Review, for April—May. 

The Law for Playwrights, by Mr. E. B. Callender, of Boston, deals princi- 
pally with the common-law right of property in a dramatic work, and cites the 
eases fully. The writer criticises forcibly the doctrines of some of the courts, 
that representation of a play is such a publication of it that anybody who ean 
carry it away by memory may reproduce it without violating the rights of the 
author, though he cannot take it down in writing. It is interesting to note that 
in a recent case, decided since this article was written (Tompkins v. Halleck, 
May, 1882), the Supreme Court of Massachusetts have taken the same view of 
the law which the writer does, and overruled Keene v. Kimball, 16 Gray, 545, 
thereby putting itself on the side of reason and common justice. The article 
also treats the question when and how a dramatic copyright may be obtained 
under the Revised Statutes of the United States. 


The Rights of Bona Fide Purchasers of Under-due Negotiable Paper 
secured by Mortgage, hy Hon. George W. M. Crary, discusses the question 
of the rights of such purchasers to the benefit of the mortgage security, unaf- 


fected by equities existing as between the original parties. Authorities fully 
cited and discussed. 


The Capture of Mason and Slidell, by Charles R. Grant. 


Damages for Corporal Injuries to Minors, by J. M. Grant, cites cases 
fully. 
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The American Law Register. Philadelphia, Pa., May, 1882. 

Malicious Prosecution.— The Action for the Malicious Prosecution of 
a Civil Suit, by John D. Lawson, of St. Louis, takes for its precise subject the 
question, Will an action lie for maliciously and vexatiously prosecuting a civil 
suit against another where no special damage is incurred? Mr. Lawson finds 
that the English cases, old and new, and the American text-writers — Hilliard on 
Torts alone excepted — agree that the action will not lie, and that Mr. Hilliard’s 
authorities do not support his text. The article will be continued. 


Taxes.— The right of a State to tax in the hands of its residents the obliga- 
tions of another State, although the debtor State has exempted its obligations 
from taxation, is the subject of an elaborate note by C. J. M. Gwinn to the 
United States Supreme Court decision of Bonaparte v. Baltimore. 


Negligence. —Imputed Contributory Negligence.— Note by Adelbert 
Hamilton, of Chicago, citing cases, and concluding that employés of public 
carriers ‘are not servants whose negligence is imputable to passengers.” 


Riparian Proprietors.—Note by Marshall D. Ewell, of Chicago, to the 
Tllinois case of Washington Ice Company v. Shortall. That case decides, as its 
chief point, that the man who owns both banks of a navigable, but not tidal, 
river, owns the fixed ice between the banks. The note is brief and useful. 


Constitutional Law.—The Tennessee case of Lynn v. Polk holds to be un- 
constitutional ‘‘an act of the Tennessee legislature to settle and compromise 
the bonded indebtedness of the State, which provided for the issuing of new 
bonds, the coupons on which should be receivable in payment of all taxes and 
debts due the State, except for taxes for the support of the common school 
fund.” The case deserves careful examination. 


‘The Solicitors’ Journal and Reporter, London, March 25, 1882. 
Copyhold Enfranchisement comments upon a bill introduced into the 


House of Commons having for its object the ultimate extinction of customary 
tenures. 


Married Women’s Property discusses the proposed consolidation and 
amendment of the law. 


Thid., May 15, 1882. 

Criminal Law. — Laxity of Interpretation in Criminal Cases. — What 
constitutes a “Place” used for betting? criticises Gallaway v. Maries, 
L. R. 8 Q. B. D. 275, in the decision of which it finds another example of a 


prevailing dangerous tendency towards lax interpretation of the terms of the 
criminal law. 


Criminal Lunatics.— The Judicial Statistics.— Criminal Proceedings 
(1880).— “ In the several asylums, hospitals, and licensed houses there were, 
during the year ending the 29th of September, 1880, 848 criminal lunatics. At 
the commencement of the year there were 674 under detention ; 168 were com- 


NOTES OF EXCHANGES. 559 


mitted during the year. Of the total number during the year, 24 were dis- 
charged on becoming sane, 11 were removed sane for trial or punishment, and 
102 were discharged on the expiration of their term of punishment, having 
ceased to be criminal lunatics.” 


Ihid., May 22, 1882. 

Easement. — Prescription.— The Right of Support for Buildings by 
Adjoining Buildings, comments on Lemaitre v. Davis, L. R. 19 Ch. D. 22, 
as being a step farther than the now famous case of Angus v. Dalton, 30 
W. R. 191, L. R. 6 App. Cas. 740. The latter held that right to lateral sup- 
port for buildings from adjoining land might be acquired under the Prescription 
Act, by twenty years’ enjoyment ; and Lemaitre v. Davis holds that a right to 
lateral support from adjoining buildings may be similarly acquired. 


Bankruptcy.— Some New Bankruptcy Proposals is begun in this num- 
ber and ended in the next. 


Ibid., April 29, 1882. 

Trustees. — Liability of Trustees and Executors retaining Speculative 
Investments examines the authorities conceruing the ‘‘ reascnable discretion ” 
allowed trustees in respect to time of sale of speculative securities that have 
devolved upon them as part of the trust estate. 


Ibid., May 6, 1882. 
Mortmain. — A Way out of the Mortmain Act. 


Tbid., May 13, 1882. 

Mortgage. — Foreclosure and the Statute of Limitations discusses 
Heath v. Pugh (30 W. R. 553), which held that when a mortgagee, within 
twenty years of the time of conveyance to him of the legal estate, obtained a 
decree of foreclosure, and within twenty years of the date of the decree, but 
beyond twenty years from the date of the mortgage, brought an action of eject- 
ment, the foreclosure decree operated as a bar to the Statute of Limitations. 
Although the action was at law, the court allowed the plaintiff to have the 
benefit of the decree in bar of the statute, resting its decision upon the equity 
jurisdiction conferred by the Judicature Act. 


Evidence. — Examination of Witnesses. — Unsatisfactory Evidence 
contains some remarks upon the species of perjury, more or less conscious, into 
which witnesses are apt to be brought when pressed to justify without qualify- 
ing their statements. 


Ihid., May 20, 1882. 

Libel. — Evidence in Reduction of Damages.— Admissibility of Evi- 
dence in Actions for Defamation considers Scott v. Sampson, 30 W. R. 541, 
L. R. 8 Q. B. D. 491, as being a decision which settles and elucidates the law 
on questions which have been frequently discussed at (Nist Prius), but as to 
which there has been, up to the present time, some doubt. The case held that 
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in an action for libel, neither evidence of rumors before publication that the plain- 
tiff had committed the offences charged in it, nor evidence of particular facts 
tending to show the misconduct of the plaintiff, can be admitted in reduction of 
damages, but that evidence of the general bad reputation of the plaintiff is 
admissible. 


The Central Law Journal, St. Louis, Mo., April 28, 1882. 

Debtor and Creditor.— Composition Agreements.— Bank v. Holber, 
again. — The above case (reported 14 Cent. L. J. 293) held that a composition 
agreement was rendered void by the fact that one of the creditors was induced 
to sign the agreement by the promise of the debtor’s attorney to pay him a 
secret bonus, although the creditor knew at the time that such a promise was 
without the limits of the attorney’s authority, and although such agreement was 
concealed from both debtor and the other creditor until after the settlement. 
A. G. Seott criticises the decision as wrong in principle, without entering upon 
the authorities. 


Ibid., May 5, 1882. 
Verdicts. — Chance Verdicts, by Edwin G. Merriam, cites numerous cases 
concerning verdict by lot and ‘‘ quotient” verdicts. 


Ibid., May 12, 1882. 
Gifts Causa Mortis, by Henry Wade Rogers, is full in citations. 


Presumption. — Presumption of Life, Death, and Survivorship, V., re- 
printed from The Irish Law Times, is concluded in this number. 


Ibid., May 19, 1882. 
Curtesy. — Estates by Curtesy, by William L. Murfree, Jr., treats the sub- 


ject generally. 


Telegraph. — Repetition of Telegraphic Messages, by Addison G. Mc- 
Kean, cites some cases on the effect of the condition concerning repetition 
usually printed on telegraph blanks. 


Tbid., May 26, 1882. 

Jurors. — Challenge. — Right of the Prosecution to stand Jurors aside, 
by Edwin G. Merriam, is apropos of a recent decision of Judge Bond in The 
United States v. Bates (unreported, U. 8. Cireuit Court, District of South Ca- 
rolina, April, 1882), a trial for misdemeanor, in which the court sustained the 
motion of the government to stand aside certain jurors who had been chal- 
lenged for cause, without showing cause until every juror upon the panel in 


attendance had been called and passed upon. The article gives the history of 
the practice sustained by the court. 


Trial. — Misconduct of Counsel in Argument, by W. F. Elliott, refers 


to misconduct of counsel, consisting in failure to confine themselves to the 
evidence. 


YUM 
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The Internal Revenue Record, New York, N. Y., May 8, 1882. 

Internal Revenue. — Assessment. — Error. — Provf of error in an assess- 
ment for taxes upon distilled spirits does not vitiate the whole assessment ; the 
assessment is prima facie evidence of liability, and proof that the sum assessed 
was too large impairs the assessment only to that exteut. Supreme Court U. 8. 
United States v. Itindskopf. October Term, 1831. 


Tbid., May 15, 1882. 

Internal Revenue Stamps. — Commission on Sales. — Under the law 
allowing to dealers in proprietary articles, who purchase stamps from their own 
dies, a commission of ten per cent on all sales of stamps above five hundred 
dollars, the dealers are entitled to receive the commissions in money, and cannot 
be paid in stamps at their face value. Supreme Court U. 8. The Swift, Court- 
ney, & Beecher Co. v. The United States. October Term, 1881. 


The Insurance Law Journal, New York, N. Y., April, 1882. 

Insurance. — Warranty. — Sickness. — The response to an inquiry in the 
application for life insurance as to one’s state of health constitutes a warranty. 

An applicant, when asked whether he had had any sickness or disease within 
the last seven years, was bound to disclose whether he had had, within that 
period, not such merely slight or temporary disorders or functional disturbances 
as had, and ordinarily can have, no effect upon his general health or the con- 
tinuance of his life, but such as may have had in fact, or ordinarily do have, 
such effect. The latter only would come within the meaning of the term “ sick- 
ness or disease ;” that is, such ailments or disorders as are signs or warnings of 
danger to life or health, rather than direct causes of danger. Union Central 
Life Ins. Co. v. Cheever. p. 264. 


Insurance. — Premium. — Where the risk is entire, and has once begun to 
run, though for ever so short a time, there can be no apportionment nor return 
of premium. tna Life Ins. Co. v. Paul. p. 314. 


Insurance Agent. — His Power as to Cancellation of Policy. Roths- 
child v. American Central Ins. Co. p. 282 and note. 


NOTES OF CASES. 


THE SUPREME COURT OF THE UNITED STATES. 


Carriers.— Limitation of Liability.— Connecting Lines.— Joint Ar- 
rangement with Despatch Company.—lLiability of one for Loss 
occurring on other.— The Erie and Pacific Despatch Company was a corpora- 
tion, having agencies in different cities, whose business it was to solicit and forward 
freights over trunk railroad lines between St. Louis and New York. It had arrangements 
VOU. —N.8. 39 
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with sundry railroads, including the defendant, under which it was empowered to con- 
tract for the transportation of goods according to the tariff rates, or any special rates 
furnished by the respective railway companies, the agreement with each railroad being 
separate, ‘These agreements provided that the Despatch should issue its own bills of lad- 
ing to shippers, subject, as to rates, to the current through rates of the railway company ; 
that the railway company assumed “all the risks of common carriers, and to pay all 
damage to or loss of property, while on their line of road or in their possession,” and 
in case property was lost or damaged, and the loss and damage could not be definitely 
located, the railway should pay said loss in proportion to what was received for trans- 
porting the same, subject, however, to the liability limitations contained in the bills of 
lading of the Despatch Company. The Despatch Company was to receive a commis- 
sion on the freights. The railway companies had an arrangement between themselves 
by which what was called a joint tariff to New York was made, fixing through rates, 
which were divided among the several roads constituting a through line. The Despatch 
Company received from the plaintiff’s assignor certain cotton under an agreement for 
its transportation to Liverpool for a through rate, and the cotton, having passed over the 
defendant’s line, and thence over the lines of other railroad companies, was destroyed 
by fire in Jersey City, while in the custody of the Erie Railroad Company. In an 
action against the defendant to recover for the loss, — Held, that, waiving the question 
whether the acceptance by the shippers of a bill of lading from the Despatch Company, 
containing a stipulation which, if valid, would exempt the defendant from liability in 
the case, protected the defendant, a carrier, in the absence of special contract, express or 
implied, for the safe transportation of goods to their known destination, is only bound 
to carry them safely to the end of its line, and then deliver to the next carrier in the 
route, and that no bill of lading having been given by the defendant, but only a “ man- 
ifest of freight from St. Louis to Indiapapolis,” such special contract was not shown, 
although the manifest showed what was the ultimate destination of the cotton; further, 
that the claim of the plaintiff that the defendant and the other companies, over whose 
roads the cotton passed, constituted a partnership of common carriers for the route 
between St. Louis and Jersey City, of which partnership the Despatch Company was 
the agent, could not be sustained, and no special undertaking to carry beyond its 
line could be implied, as against the defendant, from the arrangement between the 
Despatch and the railroad companies. St. Louis Ins. Co. v. St. Louis, Vandalia, §e. 
2. R. Co. Decided October Term, 1881. Opinion in the Washington Law Reporter, 
Washington, D. C., May 24, 1882. 


Patent.— May be taken for Debt. —(J//ead-note.) — A patent-right may be 
subjected by bill in equity to the payment of a judgment debt of the patentee. Ager v. 
Murray. Decided March, 1882. Opinion in The Reporter, Boston, Mass., April 26, 
1832 


Bill of Lading.— Void if given by Shipping Agent for Goods not 
received. — (//ead-note.) —The iegal character and effect of a bill of lading stated in 
reference to its negotiable quality. 

Neither the master of a vessel nor the shipping agents of steamboats on the rivers of 
the interior, at points where they receive and deliver cargo, have authority to bind the 
vessel or its owners by giving a bill of lading for goods or cargo not received for ship- 
ment. 

Such a bill of lading, being outside of the power conferred by the agents’ authority, 
is void in the hands of a person who may have afterwards in good faith taken it and 
advanced money on it. Pollard y. Vinton. Decided April 3, 1882. Opinion in The 
Reporter, Boston, Mass., May 3, 1882. 
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Insurance, Life. —Warranty. — Intemperate Habits. — ( H¢ad-note.) — The 
occasional use of intoxicating liquors, an exceptional instance of excessive drinking, 
or an attack of delirium tremens following a single instance of over-indulgence, will not 
establish the fact that an insured person is a man of intemperate habits, and avoid a lite 
policy for the breach of a warranty against intemperate habits. Anickerbocker Life Ins. 
Co. y. Foley. Decided April 3, 1882. Opinion in The Reporter, Boston, Mass., May 
10, 1882. 


Constitutional Law.— Municipal Bonds.— Taxation.— Invalidating 
Obligation of Contract.— Uniform Taxation. — (//ead-note.) — Municipal bonds 
made and delivered to the holders of the municipal debt of former municipalities, which 
had been comprised in the municipality issuing the bonds in question, which were made 
and delivered to such creditors under and by the provisions of an act of the State legis- 
lature, which provided for a tax to pay the interest on these bonds, and for the gradual 
purchase of them, are a contract with the holders of the bonds, an essential element of 
which was the undertaking to raise and apply the said tax; and the State legislature 
is inhibited from passing an act to prevent the assessment of the tax by the provision of 
the Federal Constitution against invalidating the obligation of contracts. 

A constiutional inhibition against any taxation which shall put an unusual burden 
on any species of property is applicable to taxes levied by the State ; it will not prevent 
a municipality from placing its levies upon special classes of property. State of Louisi- 
ana y. Pilsbury. Decided April 10, 1882. Opinion in The Reporter, Boston, Mass., 
May 17, 1882. 


Taxes.— Stockholders in National Banks.—New York. — (//ead-note.) 
— The stockholders in national banks in the State of New York may be assessed upon 
their shares for taxation under the State laws. 

The provision of the law that the stockholders in national banks cannot deduct the 
amount of their debts from the assessment, when as to other property assessed such 
debts may be deducted, is in conflict with the national banking act, and void. 

But the invalidity of that section of the State law does not make void the whole 
statute, for these provisions are separable, and the valid part of the law may stand. 
Supervisors of Albany County v. Stanley. Decided April, 1882. Opinion in The Reporter, 
Boston, Mass, May 24, 1882. 


CIRCUIT AND DISTRICT COURTS OF THE UNITED STATES. 


IOWA. 

Contract.—.Option Deals. — (/Tead-note.) — Contracts for the sale of property, 
to be delivered at a future time at the plaintiff's option, when it was not the intention 
of the parties that the property should be delivered either by consignment or the trans- 
fer of warehouse receipts, but that said contracts should be adjusted and settled by the 
payment of differences, are void. (With note by Francis Wharton, citing authorities.) 
Melchert v. American Union Telegraph Co. Circuit Court for the District of Iowa. 
January, 1882. —11 Federal Reporter, 193. 


MASSACHUSETTS. 

Customs Duties due upon Arrival by Statute and without Proceed- 
ings. — (//ead-note.) —The right of the government to the duties is not limited to the 
lien on the goods or to the bond given for their payment. The revenue act makes the 
duties a personal debt or charge upon the importer, which accrues to the government 
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immediately upon the arrival of the goods at the proper port of entry. They are due, 
although the goods for any reason had never come into the hands of the customs offi- 
cers, or the statute proceedings had never been instituted, or through accident, mistake, 
or fraud no duties, or short duties, have been paid; and the importer is not discharged 
trom his debt by the delivery to him of the goods without payment. United States 
y. Copp. Circuit Court for the District of Massachusetts. April 3, 1882.— 11 Federal 
Reporter, 76. 


Trade-mark. — Name. — Fraud. — (//ead-note.) — Any one has a right to the use 
of his own name in business, but he may be restrained from its use if he uses it in such 
a way as to appropriate the good-will of a business already established by others of that 
name; nor can he, by the use of his own name, appropriate the reputation of another 
by fraud, either actual or constructive. Wm. Rogers Myg. Co. v. Rogers § Spurr 


Co. Circuit Court for the District of Massachusetts. April 22, 1882.— 11 
Federal Reporter, 495. 


Jurisdiction. — Circuit and District Courts. — Penalties and Forfeitures. 
— Customs Laws. — Act of March 3, 1875. — ( Head-note.) — The district courts 
have exclusive jurisdiction of all actions of penalties and forfeitures under the cus- 
toms laws; and the act of March 3, 1875, § 1, does not confer jurisdiction in such cases 
on the circuit courts. United States y. Mooney. Circuit Court for the District of Mas- 
sachusetts. May 2, 1882.— 11 Federal Reporter, 476. 


MINNESOTA. 


Removal of Cause to United States Court. — Act of 1875. — ( /Tead-notes.) 
— When the petition contains all the jurisdictional facts necessary to effect a removal 
under the second clause of the second section of the act of March 3, 1875, but the 
prayer of the petitioner did not ask for the removal of the entire suit, the cause will be 
remanded. 

When an action is brought against a resident and non-resident defendant sounding 
in tort, and each is liable as a wrong-doer, and the controversy is severable, the party 
bringing the suit cannot, by joining the non-resident defendant, debar him from assert- 
ing a right given by the act of 1875. Clark v. Chicago, M., & St. P. Ry. Co. Cireuit 
Court for the District of Minnesota. April, 1882.—11 Federal Reporter, 355. 


NEW YORK. 

Admiralty. — Jurisdiction. — Neglect to report on Arrival. — (Head- 
note.) — The jurisdiction of a court of admiralty to enforce a lien for the penalty, on 
failure of a vessel arriving from a foreign port to notify of its arrival or enter the 
manifest required by law, does not depend upon a seizure of the vessel before libel 
brought, and in such a case a trial by jury is not necessary. The Paolina S. Circuit 


Court for the Southern District of New York. Sept. 30, 1880.—11 Federal Reporter, 
171. 


STATE COURTS. 


IOWA. 


Insurance. — Condition for Written Consent.— Oral Consent of Agent.— 
Additional Insurance. — Assignment. — (/Head-note.) — Where a policy of insur- 
ance against fire was taken out on a stock of goods by the owner under a policy which 
provided that “if, without written consent hereon, there is any prior or subsequent 
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insurance, . . . this policy shall be void,” and the agent of the company gives his oral 
consent that additional insurance may be taken, and the goods are subsequently sold to 
plaintiff, to whom is also assigned the policy of insurance, with the consent of the insur- 
ance company, such assignment does not ¢arry with it the oral consent of the insurance 
agent that the original owner might increase the risk, although made to plaintiff person- 
ally, he being at the time the agent of the insurer. Hower v. State Ins. Co. Supreme 
Court. April 18, 1882. Opinion in The Northwestern Reporter, St. Paul, Minn., April 
29, 1882. 


MICHIGAN. 


Mortgage in Trust.— Assignment. —Bills and Notes, when not nego- 
tiable. — (Head-note.) — A note in the following terms —‘“ On or before four years 
from date hereof, for value received, I promise to pay to John T. Elliott or order 
$1,532.90, with interest on the same at the rate of ten per cent per annum; interest not 
to be paid annually unless the said Beckwith can make it convenient, and other security 
to be taken in exchange for this note when said Beckwith can realize the same in proper 
shape from the Mary A. Chubb homestead. ‘This note is secured by a real-estate mort- 
gage bearing even date herewith,’ —is not a negotiable instrument. 

Where real property was conveyed to a party to enable him to plat and sell the same, 
pay the incumbrances thereon, and a certain claim against the owner out of the proceeds 
thereof, the balance, if any, to be paid to the owner of the property, for which services 
such party was to receive ten per cent on all sales made by him, it is a conveyance in 
trust for a specific purpose, and a party holding such claim against the owner of the 
property cannot enforce in a court of equity the security given him by the trustee. 
Humphrey v. Beckwith. Supreme Court. April 19, 1882. Opinion in The Northwestern 
Reporter, St. Paul, Minn., April 29, 1882. 


Libel. — Depreciating Wares. — Charging with Fraud. — Foreign Lan- 
guage. — Instructions to Jury. — (Head-note.) —An article in print, which not 
only depreciates a tradesman’s wares, but charges him with counterfeiting genuine 
articles and their labels, is libellous. 

Where a libellous article was circulated in a foreign language it is not necessary to 
show that it was understood, nor that those conversant with such language were 
citizens. 

In an action for libel it is not improper for the court to inform the jury of the amount 
of damages which would carry costs. Aimm vy. Stehette. Supreme Court. April 25, 
1882. Opinion in The Northwestern Reporter, St. Paul, Minn., May 13, 1882. 


MINNESOTA. 


License. — Easement. — Flowing. — Revocation. — Equity. — ( Head-note.) 
— The right to maintain a pond or reservoir upon the land of another is an easement 
which can only be acquired by grant or prescription. <A parol license to occupy or to 
do an act or series of acts upon the land of the licensor, being a mere power or autho- 
rity founded in personal confidence, is not assignable ; and, though a protection for acts 
done under it, is essentially revocable at the will of the licensor, unless coupled with a 
valid grant, or unless executed under such circumstances that a court of equity ought, 
in conformity with established principles, to interfere for the purposes of remedy. 

Where the licensor verbally provided and agreed with the licensees “ that if they 
would erect a good custom mill at a certain point he would give them the privilege of 
flowing his lands as long as they would maintain such mill,” and they, relying upon 
said promise and agreement, and in part induced thereby, erected a dam and made large 
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expenditures upon their own land adjoining, — eld, that said agreement amounted to 
a license only, and was revocable even after execution. It is not a case for the interpo- 
sition of equity, because (1) the terms of said agreement are too indefinite and uncer- 
tain as to the extent and character of the privilege ; (2) it is not made to appear that 
said improvements were wholly induced by and referable to said agreement; and (3) 
there remains to the licensees or their grantees the statute remedy to secure a definite 
and permanent right of flowage. Johnson vy. Skillman. Supreme Court. April 8, 
iss2. Opinion in The Northwestern Reporter, St. Paul, Minn., May 6, 1882. 


Lease. — Oral Representations by Lessee. —Implied Covenant. — ( /Tead- 
note.) —In the course of negotiations between plaintitf and defendant for a lease of 
stores then in process of completion, whose situation required a sewer, plaintiff, who had 
constructed a sewer therefor with ordinary care, in good faith recommended the said 
stores as suitable for defendant's business, and stated to defendant “ that there was an 
excellent sewer connected with them, which would make the premises clean.” The 
written lease thereafter executed contained no stipulations upon these matters, and no 
references to the sewer. Said sewer was sufficient in ordinary storms, but subsequently 
proved insufficient in a heavy rain-storm of exceptional severity, and said premises were 
flooded and defendant's goods greatly damaged. J/eld: (1.) That said representations 
are to be taken as the expression of plaintitf’s judgment and opinion merely, and fail 
to sustain the charge of fraud; and the same are not to be construed as part of the 
terms of the contract. (2.) There is no implied covenant in the lease that said stores 
were suitable for defendant's use, or supplied with proper drainage. (3.) No wrongful 
act or omission on plaintiff's part being shown, and no stipulation in his contract 
vivlated, he is not liable for said damage, but is entitled to recover upon said lease. 
Wilkinson y. Clauson. Supreme Court. April 5, 1882. Opinion in The Northwestern 
Reporter, St Paul, Minn., May 6, 1882. 


NEW YORK. 
Corporation. — Attorney's Claim against Receiver for opposing him. 


— Where plaintiff sued, by permission of the court, the receiver of a life insurance com- 
pany to recover for professional services rendered the company, after the appointment 
of the receiver, under a general retainer by the company’s officers to oppose its being 
placed in the hands of a receiver, — Held, that the opposition on the part of the com- 
pany to the appointment of a receiver having been found by the trial court to have been 
in good faith, and that the company had probable cause and reasonable ground for such 
opposition, such reasonable expenses as they incurred for those purposes should in some 
form be allowed to them. Yet the plaintiff's claim, however just, is not an absolute 
right, enforeeable by action, but is a matter to be addressed to the sound discretion of 
the court in which the proceeding is pending. Barnes vy. Newcomb. Court of Appeals. 
Opinion in The Daily Register, New York, N. Y., May 27, 1882. 


Evidence. — Original Entries. — Proof of Accounts. — ( /Jead-note.)— Plain- 
tiff’s employés entered the items of work done by them upon a slate; the entries were 
then transferred to a day-book, and then to a ledger. Plaintiff then fixed the prices, 
and they were entered in the ledger. No prices were entered until the charges were 
carried into the ledger. //e/d, that the ledger was competent evidence as a book of 
original entries, and that the fact that the accounts were transferred from a slate did 
not affect their admission as evidence. 

A book-keeper in plaintiff's employ testified that he had settled his own accounts with 
plaintiff by his books; that to the best of his knowledge plaintiff kept honest books, 
and that he never heard anything to the contrary. eld, sufficient to satisfy the rule 
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that a party must prove by those who have dealt with him that he keeps fair and 
honest accounts. McGoldrick vy. Traphagen. Court of Appeals. March 14, 1882. 
Abstract of opinion in The New York Weekly Digest, New York, N. Y., May 5, 1882. 


Trust. — Irrevocable Deposit for Payment. — Attachment. — (//ead-note.) 
—A railroad company deposited with certain bankers a large sum of money in trust for 
the purpose solely of paying certain coupons maturing shortly after such deposit, and 
the receipt accepted by the company expressed that the money so deposited should not 
be subject to the control of the company otherwise than for payment of such coupons. 
Jicid, that an irrevocable trust was thereby created for the uses mentioned in the receipt, 
aud the company had no remaining interest in the fund subject to attachment. The 
Rogers Locomotive §* Machine Works v. Kelly. Court of Appeals. Feb. 28, 1882. Ab- 
stract of opinion in The New York Weekly Digest, New York, N. Y., May 5, 1882. 


Pleading. — Counterclaim. — Lex Fori, — (/ead-note.)— In an action for 
breach of contract whereby plaintiff was to be permitted to acquire title to certain lands 
in Louisiana, the answer set up a counterclaim for waste committed by plaintiff while 
in possession of “said Live Oaks.” A previous division of the answer referred to this 
plantation as the one known as “ Live Oaks” mentioned in the complaint. On de- 
murrer to the counterclaim, — //e/d, that it was well taken; that it sufficiently appeared 
that the plantation was situated in Louisiana, and that defendant could not properly 
allege as a counterclaim damages sustained by waste committed on land outside of this 
State. 

A counterclaim must be a complete cause of action existing in favor of the defend- 
ant where he asserts it. Cragin v. Lovell. Courtof Appeals. Feb. 28, 1882. Abstract 
of opinion in The New York Weekly Digest, New York, N. Y., May 12, 1882. 


Criminal Law. — Murder. — Evidence. — Impulses. — Instruction to 
Jury. — (Head-note.) — Where it does not appear that the homicide was committed 
under the influence of provocation or sudden anger, evidence that ihe prisoner was 
irascible and subject to fits of passion from slight causes is inadmissible. Proof of such 
fact by itself will not authorize the inference that he committed the act under a sudden 
impulse attributable to the eccentricities of his character. 

The theory that eccentricities of character and inordinate passion can render a sane 
man incapable of committing an offence which involves deliberation is wholly inad- 
missible. 

Comments upon testimony by a judge in his charge, so long as he leaves all the 
questions of fact to the jury and instructs them that they are the sole judges of matters 
of fact, are not the subject of exception. Sindram v. The People. Court of Appeals. 
Feb. 28, 1882. Abstract of opinion in The New York Weekly Digest, New York, N. Y., 
May 12, 1882. 


Negligence. —Contributory Negligence. — Evidence. — ( /7ead-note.) — As 
against positive affirmative evidence, by credible witnesses, to the ringing of a bell or 
sounding of a whistle, there must be something more than the testimony of one or more 
that they did not hear it to authorize the submission of the question to the jury. It must 
appear that they were watching and listening for it, and that their attention was directed 
to the fact. 

The court refused to allow plaintiff to go to the jury on the point that defendant, hav- 
ing obstructed the view of its track, was under an absolute duty to deceased to protect 
him from injury, irrespective of the statutory warnings. //e/d, no error; that the propo- 
sition was too broad, as it discards entirely the possibility of contributory negligence, 
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and puts no limit to defendant’s liability. McKeever v. The N. Y. C.& H. R. 


R. KR. Co. Court of Appeals. April 11, 1882. Abstract of opinion in The New York 
Weekly Digest, New York, N. Y., May 19, 1882. 


Executors and Administrators.— Liability for Waste by Co-executor.— 
( Zead-note.) — If an executor is merely passive and simply does not obstruct the collee- 
tion or receipt of assets by his associate, he is not liable for the latter’s waste; but where 
he knows and assents to such misapplication, or negligently suffers his co-executor to 
receive and waste the estate, when he has the means of preventing it by proper care, he is 
liable for a resulting loss. 

A joint act of executors, where necessary and only formal by itself, draws with it no 
liability for the waste of the co-executor. 

Appellant allowed his co-executor, W., to receive funds of the estate, which were after- 
wards misappropriated by W. He knew that W. was poor, but did not know or have 
reason to believe that he had wasted any of the estate. He had advanced money to W., 
to pay debts of the estate, taking his individual note. eld, that as nothing had oc- 
curred at that time to arouse appellant’s suspicions, he was not chargeable with the 
moneys received and liable for a devustavit by his co-executor. Croft v. Williams. 


Court of Appeals, March 21, 1882. Abstract ot opinion in The New York Weekly Digest, 
New York, N. Y., May 26, 1882. 


PENNSYLVANIA. 


Principal and Agent.—Estoppel.— Embezzlement, by President of 
Corporation, of Stock fraudulently issued. — (Head-note.) —A party delivered 
shares of stock to another, who was president of the corporation that had issued said stock, 
upon his representations that they were for the use of said corporation, and took said 
president’s individual due-bill therefor, and also gave him a power of attorney in blank, 
by which a number of the shares so delivered were sold to others for value and without 
notice, the proceeds of such sale being embezzled by the president. On suit against said 
corporation to recover the value of said stock, it was held that she had made the presi- 
dent her agent and attorney, and that he alone could be held liable. 

The implied powers of a president or agent of a corporation must be considered in con- 
nection with the usual and legitimate business of such corporation. 

A party is not estopped or concluded by his own admissions unless another person has 
been induced by them to alter his condition. 

The following elements must be present in order to work an estoppel : — 

1. The party to whom the representation was made must have been ignorant of the 
truth of the matter. 

2. The other party must have been induced to act upon it. 

A company cannot be held liable for a fraudulent over-issue of stock by one who never 
gave the company any value for it. Wright’s Appeal. Supreme Court. Feb. 27, 1882. 
Opinion in The Legal Intelligencer, Philadelphia, Pa., May 5, 1882. 
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